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A RELUCTANCE TO INTERFERE BY IN- 
JUNCTION WITH THE FISCAL OPER- 
ATIONS OF A STATE ‘GOVERNMENT 
COMMENDED BY THE FEDERAL SU- 
PREME COURT TO THE FEDERAL CIR- 
CUIT COURTS. 





A belief becoming more widespread, 
seems coming over the country, that infe- 
rior federal courts have been pushing their 
jurisdiction, obtained through diversity of 
citizenship, beyond limits favored by the 
federal supreme court. The case of Boise 
Artesian H. & T. Water Co. v. Boise City, 
29 Sup. Ct. 426, appears to us confirmatory 
of this belief. 

Complainant Water Conipanv, a West 
Virginia corporation sought the aid of a 
federal circuit court to enjoin the enforce- 
ment of a municipal ordinance of Boise 
City, Idaho. This being denied, the case 
was appealed directly to the federal su- 
preme court. Mr, Justice Moody said: 
“The decree of the court below, dismissing 
the bill, proceeded upon a consideration of 
the merits of the controversy between the 
parties. We do not enter upon that sub- 
ject, because there is a deeper question 
which seems to us decisive of the case. That 
question is whether the plaintiff is entitled, 
on the allegations of its bili, to relief in 
equity in the federal courts. It is obvious 
that the rights of which the company seeks 
to avail itself are rights cognizable in a 
court of law, and nat rights created only 
by the principles of equity. The sum of 
the company’s contentions is that the impo- 
sition of the license fee was illegal, uncon- 
stitutional and void. All these contentions 
are open in a court of law.” 

The opinion then proceeds to show that 
the judiciary act emphasizes this rule, sub- 
ject, of course, to the principle that the 
remedy at law must be adequate. Then 
fellows this language: “A notable applica- 
tion of the rule in the courts of the United 





States has been to cases where a demand 
has been made to enjoin the collection of 
taxes. or other impositions made by state 
authority, upon the ground that they are 
illegal or unconstitutional. The decisions of 
the state courts in cases of this kind are in 
conflict, and we need not examine them. 
It is a mere matter of choice of convenient 
remedy for a state to permit its courts to 
enjoin the collection of a state tax, because 
it is illegal or unconstitutional. Very dif- 
ferent considerations arise, where courts of 
a different, though paramount, sovereignty 
interpose in the same manner and for the 
same reasons. (Italics are ours). 


An examination of the decisions of this 
court shows that a proper reluctance to in- 
terfere ‘by prevention with the fiscal opera- 
tions of the state government has caused it 
to refrain from so doing in all cases, where 
the federal rights of the persons could 
otherwise be preserved unimpaired.” 


Then Mr. Justice Moody goes on with 
citation and discussion of cases to show 
that this reluctance has had substantial rec- 
ognition in the federal supreme court, two 
of these cases showing that a tax was al- 
leged to be unconstitutional because im- 
posed on interstate commerce and denied 
to the tax-payer the equal protection of the 
laws. The opinion closes with this para- 
graph: “The circuit court dismissed the 
bill for entirely different reasons than those 
which have influenced us. ‘We neither ap- 
prove nor disapprove those reasons, nor in- 
timate any opinion whatever upon the ques- 
tions passed on by the circuit court. It 
would be superfluous formalism to reverse 
the decree of the court below and remand 
the case to that court, with instructions to 
dismiss the bill for the reasons given in 
this opinion, for the court has already dis- 
missed the bill. Therefore the decree of the 
court below is affirmed.” 


The prevalent suspicion has been that 
foreign corporations were greatly influenced 
in their resort to federal courts by a belief 
that these would hesitate less to interfere 
with a state’s domestic affairs than might 
be the disposition of a state’s own courts. 
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By this case we are told, however, that the 
different, but paramount, sovereignty is less 
disposed to interpose its authority than the 
state courts might be, at least in fiscal mat- 
ters. 


But why should this reluctance on the 
part of the “different, though paramount 
sovereignty” confine itself, if it does so 
confine itself, to fiscal matters? Is there 
not the same underlying principle when 
there is a question of interference with the 
Take, for 
example, the injunctions put in force by 


operation of any state law? 


federal circuit courts in regard to rail- 
road rates. It is, of course, conceded that 
if there is a clear equity showing that resort 
to law will not bring adequate relief, a 
court of equity should entertain the case. 


Should not, however, this principle of re- 
luctance, if it is a good principle at all, go 
further than is indicated, or as we under- 
stand to be indicated, by the Boise City 
case? If the case is one of proper equitable 
cognizance, but a state court of equity may 
be as well appealed to as a federal court of 
equity, with the federal supreme court to 
be finally appealed to as regards federal 
rights, why should not the federal supreme 
court tell the litigant that this different, 
but paramount, authority denies you relief, 
because the state court was open to you in 
this matter, where you are resisting the op- 
eration of state law? 


One feels in reading Justice Moody’s 
opinion that such is the disposition of the 
federal supreme court, but in the case we 
are considering, it was said there was no 
clear equity involved and complainants’ 
remedy was adequate, though not so con- 
venient. 

To us it has always seemed that it was 
largely a guess for a federal circuit judge 
to draw the line between a compensatory 
and a confiscatory rate for a railroad, and 





that he knew about as much when he grant- 
ed an injunction about this, as when a lot 
of statistics had been cooked up for his per- 
usal. But these judges have always seemed 
quite willing to hazard an interfering guess 
on those subjects. 

If, however, the proposition may be firm: 
ly established, that these interferences may 
be abortive, because “the same reasons” 
which would bring relief in state courts 
might fail in federal courts, because of re- 
luctance of the paramount sovereignty to 
interfere, when no sufficient reason for not 
going to the state forum appears, the 
people will begin to feel that there is no 
outsider constantly standing guard over 
state authority. 

In the Boise City case the supreme court 
said in effect, that it did not care whether 
the water company had a good case or not. 
It had no business troubling a federal 
court about the matter. This, we believe, a 
salutary principle, and the more forcibly it 
becomes impressed on the federal circuit 
and district judges of this country, the more 
it will gather appreciation for itself. 

If one suspected that federal judges of 
inferior courts wished to increase their im- 
portance by a sort of accretion to their 
power, he could find much in their course to 
confirm his suspicions, and look upon the 
opinion we have been considering as some- 
thing of a warning from a tribunal content 
with its eminence, as the head of a great 
department in our great country. 

The federal supreme court does not 
have to reach out for other things to make 
it respected. It is so eminent, that it in- 
creases respect for itself fully as much by a 
wise restraint in the exercise of power as 
by its use. It can rightfully feel no jeal- 
ousy of state courts, which more nearly are 
the courts of the people. “It is excellent to 
have the strength of a lion, but not to use it 
like a lion.” 


No. 24 
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NOTES OF IMPORTANT DECISIONS. 





LIBEL—EXCESSIVE ADVERTISING OF 
PROPERTY FOR TAX SALE AS CONSTI- 
TUTING LIBEL.—In New Hampshire where 
“it is well settled that the truth is not always 
a defense to an action on the case to recover 
damages for the publication of a libel,” a 
rather curious case of an action in damages 
for libel was lately decided. Hutchins v. 
page, 72 Atl. 689. It was said_ refer- 
ring to a prior case that: The rule there 
suggested that if the occasion be lawful the 
motive for the publication is immaterial, if 
the truth of the charge be established, was 
materially modified, when a case arose in 
which the question was directly in issue. 
That case s2id: “It seems to us that in order 
to settle whether the occasion was lawful 
we must generally inquire into the motives 
of the publisher. There may be many cases 
where the occasion renders not only’ the 
motive, but the truth of the communication 
immaterial.” * * * But in the great ma- 
jority of instances, and certainly in the pres- 
ent case, the lawfulness of the occasion de- 
pends upon the good faith and real purpose 
of the publisher.” Now getting to the case 
the report shows a non-suit ordered after 
“the plaintiff's counsel stated in opening his 
case that he expected to prove that the de- 
fendant, being tax collector for the city of 
Portsmouth and having an overdue tax against 
the plaintiff, advertised the property for sale 
by posting the notices required by the statute 
and also by publishing like notices in two 
newspapers, these latter- publications being 
alleged to have been made maliciously and 
for no purpose except to injure plaintiff.” 
This ruling was reversed. The statute made 
it the duty of defendant to make publication 
“by posting advertisements thereof in two 
or more public places in the town.” It was 
not his duty to otherwise publish the fact 
of tax delinquency “unless he thought such 
publication was essential to the success of 
the tax sale. If he did not so believe, but on 
the contrary used this occasion to maliciously 
proclaim in a public manner that plaintiff 
had not paid his taxes, there is neither legal 
nor ethical reason why an action should not 
lie for.the damage caused by the malicious 
and unwarranted act.” 

It might be somewhat difficult to make 
proof damages in a caSe of this kind, as there 
ought to be a certain sort of presumption that 
publication sufficient to constitute one of the 
steps in a diverstiture of title in proceedings 
in invitum gives a wide notice of a fact. 





RATE REGULATION—THE LINE BE- 
TWEEN COMPENSATORY AND CONFISCa- 
TORY RATES.—A late case decided by the 
Supreme Court of Iowa, in which the gas light 
rates of a gas company were involved shows 
a very thorough consideration of all evidence 
as to the cost of a plant with the purpose of 
determining whether, the rates fixed by a city 
ordinance were confiscatory. See Cedar Rapids 
Gas Light Co. v. City of Cedar Rapids, 120 
N. W. 966. The opinion stresses strongly the 
principle that fixing rates “is purely a legis- 
lative function. The court’s duty ends when 
it has found that the rates are not so low as 
clearly to be confiscatory in character.” The 
opinion also quotes the following utterance 
by the Supreme Court of the United States: 
“Judicial interference should never occur un- 
less the case presents clearly and beyond all 
doubt such a flagrant attack upon the rights 
of property under the guise of regulations as 
to compel the court to say that the rates pre- 
scribed will necessarily have the effect to 
deny just compensation for private property 
taken for the public use.” San Diego Land 
& Town Lot Co. v. National City, 174 U. S. 
739, 43 L. Ed. 1154. 

In a prior csse from the same city, where 
the question of water rates were involved 
(Cedar Rapids Water Co. v. Cedar Rapids, 
118 N. W. 234, 91 N. W. 1081, it was said: 
“The court cannot undertake to guaranty the 
(water) company any fixed or certain return 
on its investment. The exercise of such a 
power would work an utter destruction of 
the legislative right to regulate rates of 
water companies and other corporations oper- 
ating works of public utility. We think the- 
decisions have gone to the verge of safety in 
nullifying legislative acts of this character, 
and to go farther and say that the courts will 
not only preserve property from confiscation 
and destruction by legislative power, but will 
also assure to its owners a definite and fixed 
rate of profit upon their investment would 
be an act of judicial usurpation.” The Fed- 
eral Supreme Court said in a sinfilar case: 
“Where the case rests, as it does here, not 


_ upon the observation of the actual operation 


under the ordinance, but upon speculation as 
to its effect, based upon the operations of a 
prior fiscal year, we will not guess whether 
the substantial return certain to be earned 
would lack something of the return which 
would save the effect of the ordinance from 
confiscation. It is enough that the whole 
case leaves us in grave doubt.” Mayor, etc., 
City of Knoxville v. Knoxville Water Co., 
29 Sup. Ct. 148. 

It ought to be at least in the case of a city 
ordinance, which is so easily and readily 
amendable, to be presumed by the courts, 











444 CENTRAL LAW. JOURNAL 


No. 24 











that if the rates fixed therein wrought in- 
justice after a fair trial, that it would be 
amended. Certainly no city could be dis- 
posed to desire to bankrupt its public service 
corporations. But further than that it would 
seem manifestly proper for a court to do as 
the Iowa Supreme Court, dismiss a Dill, 
where confiscation is not» clearly shown, un- 
der the influence of a spirit that sees the 
matter as-the following quotation implies: 
“Should the ordinance, after being put in 
operation and given a fair test be found to 
deprive plaintiff of a fair return on its in- 
vestment, it ought not to be deprived of an 
opportunity of again presenting the matter in 
court.” 








RIGHT OF ACCESS TO NAVIGABIL- 
ITY.—IIl. FROM THE WATER’S 
EDGE TO THE NAVIGABLE CHAN- 
NEL.* 


The right of access to navigability in- 
cludes more than the right of access to the 
water’s edge. It includes the right to the 
use of the water for all the purposes of 
navigation, and therefore involves the right 
to reach the channels best adapted to these 
ends.t_ But the public also have the right 
to the use of the water, so far as its navig- 
able capacity extends, viz.: wherever it is 
‘capable of floating a canoe, a skiff or a 
log.2 Hence we see that: 


(*) The article was begun in the preceding 
issue of the Journal (68 Cent. L. J. 424) and dis- 
cussed that phase of the subject which concerns 
the right of access to the waters’ edge. 

(1) See dissenting opinion, Scranton’ v. 
Wheeler, 179 U. S. 169, 45 L. Ed. 126. 

(2) The,public rights over the shore existed 
not as land, but as water rights, to be exercised 
when the land was covered with the tide. Blun- 
dell v. Catterall, 5 Barn. & Ald. 268; Lorman v. 
Benson, 8 Mich. 29. Water courses are regarded 
as public and navigable in most of the states, 
although only capable of being used for floating 
logs or lumber; and although their usefulness 
for that purpose is limited to certain seasons 
of the year. “By the Roman civil law rivers in 
which the flow of the water is perennial be- 
longed to the public and were navigable if 

*capable of being navigated in the common sense 
meaning of that term. The rule of the civil law 
has ever prevailed in the United States, and is 
another instance of our great obligation to that 
system. All streams are deemed navigable 
which in their natural state and in their ordi- 
nary volume of water of transporting to market 





the products of the fields, forests and mines. | 


To Reach Navigability the Riparian Ow- 
ner may Have to Depend More Largely 
Upon the Exercise of a Right Which is 
Common to the Public, Than Upon Any 
Right Exclusively His Own.—lf he has a 
wharf, he may be able to step from it to 
the largest boat that sails the stream. But 
on the other hand a long stretch of shallow 
water may separate his high land from the 
point accessible to ordinary boats, and to 
reach it he may have to depend upon a light 
boat. Would the same legal principles de- 
termine his right to compensation in both of 
theSe cases when his access to navigability 
was cut off by a public work in aid of navi- 
gation? 


Where the Only Injury is an Obstruc- 
tion to the Passage of Small boats From 
the Shore Line to Deep Water.—A case of 
this kind was presented to the United 
States Supreme Court in Scranton v. 
Wheeler,? and the court, by Harlan, J., 
said: “If the riparian owner cannot enjoy 
access to navigability, because of the im- 
provement of navigation by the construc- 
tion away from the shore line of works in 
a public navigable river or water and if 
such right of access, ceases alone for that 
reason to be of value, there is not within 
the meaning of the constitution a taking 
of private property for public use.” This 
case arose in Michigan, and the plaintiff 
owned the land to the middle of the stream. 
The public works consisted of a pier built 
across the plaintiff’s submerged lands there- 
by shutting him off from access to the deep 
water, the water between his dry land and 
the pier being only five feet in depth. Thus 


TenEyck v. Warwick, 75 Hun. 562. Navigability 
for pleasure is as sacred in the eyes of the law 
as navigability for any other purpose. Grand 
Rapids v. Powers, 89 Mich. 94. Waters which 
are capable of use for boating or sailing for 
pleasure should be considered navigable, as 
well as those which are capable of use for mere 
pecuniary profit. Lamphrey vy. State, 52 Minn. 
181. 18 L. R. A. 670. And in Wisconsin, al- 
though the plaintiff owned land on both sides 
and the bed of the river the defendant com- 
mitted no trespass in stepping from a public 
highway into a boat in the stream and fishing 
therefrom against the protest of the plaintiff. 
Willow River Club v. Wade, 42 L. R. A. 305. 
See note to this case for further authorities on 
navigability. 
(3) 179 U. S. 164, 45 L. Ed. 1388. 
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the plaintiff had still the right to step from 
his shore land to his small boat as freely 
as before, his power to bring that boat to 
deep water was destroyed.* But the pub- 
lic generally were as much incapacitated in 
this respect as the plaintiff. The result- 
ing inconvenience was of course much 
greater to the plaintiff than to the general 
public, for he was probably the only one 
who would find it of advantage, to go di- 
rectly from the main channel of the river 
to his own shore, or from his own shore 
to the main channel. It was contended by 
Mr. Justice Shiras, with whom concurred 
Mr. Justice Gray and Mr. Justice Peck- 
ham, that this special advantage should be 
regarded as private property within the 
protection of the constitution.* But the 
majority of the court held otherwise. 

In New York Where the Value of a 
Wharf is Impaired or Destroyed—In the 
case of Frost v. Washington County R. 
Co.,° decided by the Supreme Court of 
Maine in December, 1901, it appeared that 
the plaintiff was the owner of a grist mill 
and wharf, situated on a navigable cove off 
of Passamaquoddy bay about three quart- 
ers of a mile from the entrance to the bay. 
The cove was apparently navigable for sea- 
going boats up to plaintiff's wharf. Act- 
ing under authority from congress, the de- 


(4) Of course, conceding the right of the 
plaintiff to wharf out to deep water his power 
to do this was also destroyed. But he had not 
undertaken the construction of a wharf: 

(5) 179 U. S. 170, 45 L. Ed. 140. Compare 
this case with Marshall v. Ullewater Steam 
Nav Co. 7 L. R. (Q. B.) 166, 41 L. J. (Q. B. 
N. S.) 41, 25 L. T. (N. S.) 793, where it is held 
that if a pier is built so that it obstructs the 
riparian owner's access to navigability, he may 
make use of the pier. Slinggerland v. Inter- 
national Contracting Co., 169 N. Y. 60, 56 L. R. 
A. 494, decided Dec. 10, 1901, presents facts 
similar to those involved in the Scranton case. 
The abutter’s access to navigability was cut off 


by a contractor engaged under government au-~ 


thority in dredging for the purpose of improv- 
ing the navigation of the Hudson river between 
the Troy state dam and Coxsackie. The New 
York court followed the Scranton case, holding 
that access cut off as the result of an improve- 
ment to navigation would give no cause of 
action. The court suggested, however, that the 
case might be different where improvements 
such as wharves or piers were impaired in 
value. See also Patten Paper Co. v. Kaukauna 
Water Power Co., 90 Wis. 370, 28 L. R. A. 443, 
but see also 172 U. S. 58, 93 Wis. 287. 


(6) 96 Me. 76, 59 L. R. A. 68. 





fendant in the construction of its railway, 
erected a bridge across the cove so as to 
shut plaintiff off from access to the bay 
and to the sea, thereby destroying the value 
of his wharf, and impairing the value of his 
mill. It appears further, that after the 
erection of the bridge it was expressly ap- 
proved by congress.’ The court said: 
“This claim, (the claim of the plaintiff 
for damages) cannot be sustained. The 
only right of the plaintiff interfered with, 
by the defendant companv was his right of 
navigation by water in and out of the cove 
through the channel. This right of the 
plaintiff, however, was not his private prop- 
erty, nor even his private right. It could 
not be bought, sold, leased or inherited. 
He did not earn it, create it, or acquire it. 
He did not own it as against the sovereign. 
The right was the right of the public, the 
title and control, being in the sovereign, in 
trust for the public, and for the benefit of 
the general public and not for any particu- 
lar individual. The plaintiff only shared 
in the public right. He had no right against 
the public. The sovereign had the abso- 
lute control of it, and could regulate, en- 
large, limit or even destroy it, as he might 
deem best for the whole public; and this 
without making or providing for any com- 
pensation to such individuals as might be 
inconvenienced or damaged thereby. The 
sovereign cannot take private property for 
public uses, without providing for just com- 
pensation to its owner, but this constitution- 
al provision does not limit the power of the 
sovereign over public rights. If in evolu- 
tion of life and commerce the sovereign 
comes to believe that the public good will 
be increased by the creation of some new 
or additional means of communication or 
commerce at the expense or even sacrifice 
of some older one enjoyed merely as a pub- 
lic right, the sovereign can so ordain, even 
to the detriment of individuals. If in the 
judgment of the sovereign, a railroad across 
a navigable channel of water, and com- 
pletely obstructing its navigation, is of 
more benefit to the public than the naviga- 
tion of the channel, he has the unrestricted 


(7) 31 Stat. at L. 74, chap. 187. 
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power to thus close the channel to naviga- 
tion without making compensation to those 
who had been wont to use it. Every in- 
dividual making use of a merely public 
privilege must bear in mind that he may be 
lawfully deprived of that privilege when- 
ever the sovereign deems it necessary for 
the public good, and he must order his busi- 
ness accordingly. Unless the person au- 
thorized by statute to obstruct or close a 
navigable channel is required by the stat- 
ute to make compensation to persons in- 
jured by such action he is under no legal 
obligation to do so. In such cases the in- 
convenience and loss are damnum absque 
injuria.”. The authorities that support 
the foregoing statements of the law are nu- 
merous and uncontradicted.® 


There can be no question about the 
soundness of the legal propositions enunci- 
ated by the court, but it is difficult to sup- 
press a _ feeling of impatience that they 
should with such apparent indifference be 
assumed to apply to the facts before the 
court. The case of Wheeler v. Scranton, 
went no farther than to hold that where ac- 
cess to navigability was cut off by an im- 
provement to navigation, ordered by the 
general government compensation would 
not be allowed, and the plaintiff had gone 
to no expense in the erection of wharfs and 
mills. But in the Maine case the impair- 
ment of the value of the plaintiff’s proper- 
ty was not the result of an improvement 
to navigation but of an obstruction to nav- 
igation. No doubt, in a narrow technical 
sense, the plaintiff was not debarred from 
access to navigability. The water’ was ap- 
parently as deep at his wharf and mill as 
at any point upon the cove. But his con- 
nection with the neighboring navigable 


(8) The court here cited the following: 
Spring v. Russel, 7 Me. 273; Rogers v. Kennebec 
& P. R. Co., 35 Me. 319; Gowen v. Penobscot 
R. Co., 44 Me. 140; Brooks v. Cedar Brook & S. 
C. Riv. Imp. Co., 82 Me. 17, 7 L. R. A. 460, 19 
Atl. 87; Miller v. New York, 109 U.S. 385, 27 L. Ed. 
971; Gilman v. Philadelphia, 3 Wall. 713, 18 L. 
Ed. 96; Pound v. Turck, 95 U. S. 459, 24 L. Ed. 
525; Hamilton vy. Vicksburg S. & P. R. Co., 119 
U. S. 280, 30 L. Bd. 393; Escanaba & L. M. 
Transp. Co. v. Chicago, 107 U. S. 678, 27 L. Ed. 
442; Cardwell v. American River Bridge Co., 
113 U. S. 205; Scranton vy. Wheeler, 179 U. S. 
141, 45 L. Ed. 126. 





highways was much more effectually de- 
stroyed than it would have been had the 
channel in front of his wharf and mill been 
filled up. 

In some of the states the abutter’s right 
to erect wharves is made to depend upon 
his title to the submerged soil. If he owns 
only to high water mark a wharf extend- 
ing into water is regarded as a purpresture, 
and may be enjoined or abated even al- 
though useful to navigation and no injury 
to any one. Thus in Illinois the owner 
of lands abutting on the Mississippi river 
may wharf out to navigability so long as 
he does not interfere with navigation, for 
he owns to the middle of the stream,?° but 
the owner of lands abutting on Lake Mich- 
igan owns only to high water mark and has 


(9) This doctrine has been adopted in Illi- 
nois. Revelle v. People, 177 Ill. 468, 43 L. R. A. 
790; Cobb v. Lincoln Park Commissioners, 204 
Ill. 427, 63 L. R. A. 264. This seems to have 
been the doctrine adopted in England when the 
shore of the sea, that is the land between low 
and high water mark, was regarded as the 
just privatum of the king and the right of 
wharfage was a source of revenue to him. 
“Any unauthorized intrusion or encroachment 
upon the soil of the shore, such as the building 
of quays, piers. moles, ete., is termed a pur- 
presture and may be abated by the crown. Col- 
son and Forbes, on the Law of Waters, p. 15; 
Wood. on Nuisances, 84, cited 63 L. R. A. 793. 
This doctrine seems to have been limited to 
tide waters, and did not apply to fresh waters 
beyond the flow of the tide. Lewis v. Portland, 
(Or.) 22 LL R. A. “There is a marked dis- 
tinction,” said the court in this last cited case, 
referring to a proviso in the tide land act, 
specifying the Willamette, Coquille and Coos 
as tideless, “between the submerged lands of 
fresh navigable waters and those covered by 
the flux and reflux of the tide.” In Atty. Gen. 
v. Terry, L. R. 9 Ch. 426, the Master of the 
Rolls said that the riparian owner had no right 
to dig or put a stick in the soil below high 
water mark unless he owned it. See for the 
English rule: Atty. Gen. v. Richards, 2 Anstr 
607; John v. Barret, Aleyn 10; Atty. Gen. v. 
Johnson, 2 Wills. Ch, 87; Bristol v. Morgan, 11 
Car. 1. fol. 303; Lyon v. Fishmongers’ Co., L. R. 
1 App. Cas. 662, 46 L. J. Ch. 68; Reg. v. Randall, 
Car. & M., 496; King v. Ward, 4, Ad. & El. 384; 
Brown v. Gugy, 10 Journ. (N. S.) 525, 2 Moore 
>, & & oh. BB) 82, 16 i FT. . &) O66, 18 
Week Rep. 492; Concord Mfg. Co. v. Robertson, 
66 N. H. 19. 18 L. R. A. 679; Freeman Const. 
Hist. 2nd Ed. pp. 139; Rex v. Russell, 6 Barn & 
Cc. 566. 9 Dowl. & R. 566. — Cited in note to 
Madison v. Mayers, (Wis.) 40 L. R. A. 635. c 

(10) Middleton v. Pritchard, 4 Ill. 510, 38 
Am. Dec. 112; Ensminger v. People, 47 Ill. 384, 
95 Am. Dec. 495; Chicago v. Laflin, 49 Ill. 172; 
Revell v. People, 177 Ill. 468, 43 L. R. A. 790; 
Cobb v. Lincoln Park Commissioners, 204 Ill. 
427, 63 L. R. A. 264. 





pe Lee Ye YY Se ft OF ee ee eee 


Kevan oe ere Oe SMBs 


oR SP wa. 


38 
34, 


0; 


ll. 





ase ahs 


Vol. 68 


CENTRAL LAW JOUBNAL : 





447 








no legal right to erect wharves extending 
into the water, although the court recog- 
nizes his right of access to the water.’ 
Hence it would seem that the riparian 
owner on Lake Michigan, would under the 
Illinois decisions, have no right to recover 
damages for the destruction, under state 
authority, of a wharf, constituting a pur- 
presture but if his mere right of access to 
the water is destroyed it constitutes a tak- 


ing of private property in the constitutional 
sense.'* 


(11) Revell v. People, 43 L. R. A. 790; Cobb 
v. Lincoln Park Commissioners, 63 L. R. A. 264; 
People ex rel. Moloney vy. Kirk, 162 Ill. 138. 
But see Illinois y. Illinois, 146 U. S. 387, 36 L. 
Ed. 1018. 


(12) It is not easy to harmonize the de- 
cisions of the Supreme Court of Illinois with 
the decision of the Supreme Court of the 
United States in the case of Illinois v. Illinois, 
146 U. S. 387, 36 L. Ed. 1018. In Revell v. Peo- 
ple, decided in 1898, the Illinois court held that: 
1. The owner of premises bounded on Lake 
Michigan takes no title to any submerged land 
under the waters of the lake. 2. A purpresture 
may be enjoined and abated in a_ court of 
equity, although it is not injurious and is not 
a public nuisance. 3. Piers built into the waters 
of Lake Michigan to protect the land of a shore 
owner from erosion, and not in aid of naviga- 
tion, the effect of which is also to reclaim sub- 
merged land, the fee of which is in the state in 
trust for the people constitute a purpresture, 
which the state may require to be removed, 
although they are not detrimental to the public 
interest and will not become so until that state 
wishes to reclaim and use the land. In Illinois 
v. Illinois, “The riparian proprietor is entitled 
to access to the navigable part of the water 
on the front of which lies his land, and for 
that purpose to make a landing, wharf or pier 
for his own use or for the use of the public, 
such right terminates at the point of naviga- 
bility.” Syllabys No. 6. The decree below was 
modified “so as to direct the court below to 
order such investigation to be made as may 
enable it ‘to determine whether those piers 
erected by the company by virtue of its riparian 
proprietorship of lots formerly’ constituting 
part of section 10, extend into the lake beyond 
the point of practical navigability, having refer- 
ence to the manner in which commerce in ves- 
sels is conducted on the lake; and if it be de- 
termined upon investigation, that said piers or 
any of them do not extend beyond point, 
then that the title and possession of the railroad 
company to such piers shall be affirmed by the 
court; but if it be ascertained and determined 
that such piers, or any of them do extend be- 
yond such navigable point, then the said court 
shall direct the said pier or piers, to the excess 
ascertained to be abated and removed,” ete. 
But the piers of the railroad company had been 
erected pursuant to a grant of the. submerged 
lands from the state with authority to improve 
the same, and although the grant was held to 
be invalid, it no doubt amounted to a license, 





In New York, in an early case,’ the 
plaintiff claimed damages to his wharf as 
the result of improvements in the bed of the 
Hudson river made under authority from 
the legislature. The court denied his claim 
on the ground that his right to navigate to 
and from his wharf was subject to the 
paramount right of the legislature to im- 
prove the navigation of the river in such 
manner as it deemed best.** Some deci- 


and the piers were also erected in aid of navi- 
gation, in these particulars differing from the 
erection of the piers in the Revell case. 

(13) Lansing v. Smith, 8 Cowen, 146. 


-(14) This rule still obtains in New York, 
although Gould v. Hudson, 6 N. Y. 652, which 
denied the right of access altogether has been 
overruled, by Rumsey v. New York & N. E. R. Co., 
133 N. Y. 79. The rule in Smith v. Lansing was 
recognized in Sage v. New York, 154 N. Y. 61, 
38 L. R. A. 606. In this case the court referring 
to the Gould and Rumsey cases said: They 
“simply decided that an owner of land on a 
public river can recover damages from a rail- 
road company for building an embankment 
across his water front, and depriving him of 
access to the navigable part of the stream. 
The court was careful, however, to limit its 
decision to the case then in hand which was 
against a private corporation with private in- 
terests to serve, and to declare that the prin- 
ciple cannot of course be extended so as to 
interfere with the right of the state to improve 
the navigation of the river or with the power 
of congress to regulate commerce under the 
provisions of the federal constitution.” See also 
Slingerland v. International Contracting Co., 
169 N. Y. 69, 56 L. R. A. 490, and see Brook 
haven v. Smith, 188 N. Y. 74, 80 N. E. 665, 12 
L. R. A. (N. S.) 326, decided in 1907. RIGHT OF 
ACCESS AS INCLUDING THE RIGHT Of 
WHARFAGE. Such seems to be the doctrine in 
New York. In the case last cited it was said: “In 
each of the cases in the appellate division the 
question of the substance of the right pertaining 
to riparian ownership was discussed with more or 
less elaborateness, and the opinion in the Rum- 
sey case was regarded as stating the law of the 
state upon the subject to be that the right of 
access comprehends the erection of a pier or 
wharf. In Jenks v. Miller, supra, 14 
App. Div. 474, Judge Cullen, referring to the 
fact that under the English law the right of 
access of a riparian owner did not include the’ 
cight to erect a pier or other structure in the 
water, without the consent of the crown, said: 
‘In this country it has generally been held that 
the upland owner has the additional right of 
constructing a proper pier or landing for the 
use of himself and the public, subject to the 
general regulations prescribed by the state or 
the United States . and since the de- 
cision in Rumsey v. New York & N. E. R. Co. 
supra, that is the rule in this state.’ In People 
v. Mould, supra, 37 App. Div. 35, it was sought 
to remove a wharf in the Hudson river which 
the defendant had constructed, upon the 
ground, that, although neither a nuisance nor 
an obstruction to navigation, it was a purpres- 
ture. The opinion of Judge Putman reviews 
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sions of the United States Supreme Court 
have been regarded as inconsistent with this 
doctrine. In Yates v. Milwaukee,’* the 
plaintiff appears to have been the owner 
of a wharf extending into the stream at the 
junction of the Menomonee and Milwau- 
kee rivers. The city of Milwaukee, pursu- 
ant to legislative authority attempted the 
removal of the wharf, and the plaintiff 
brought suit to restrain it in so doing. The 
city had passed an ordinance declaring the 
wharf a nuisance as an obstruction to navi- 
gation, but upon this point Miller J., speak- 
ing for the court, remarked: “There is no 
evidence in the record to show that the 
wharf was an actual obstruction to naviga- 
tion, or was in any other sense, a nuisance. 
The decree of the circuit court dismissing 
the bill was reversed by the supreme court, 
with instructions to enter a decree enjoin- 
ing the defendants from interfering with 
plaintiff's wharf,” reserving, however, the 
right of the city to remove or change it so 
far as may be necessary in the actual im- 
provement of the navigability of the river, 
and upon due compensation made. It was 
said that, “whether the title of the owner 
extends beyond the dry land or not he is 
certainly entitled to the rights of a riparian 
proprietor whose land is bounded by a navi- 
gable stream; and among those rights are 
agcesses to the navigable part of the river 
tainly an express decision to the point that 
a riparian owner’s wharf cannot be remov- 
ed except upon compensation ; and whether 
the court intended to hold that compensa- 
tion would be necessary as a condition of 
removal for the purpose of improving nav- 
igation the language used implies as 
much.*® Subsequent decisions of the 


this question most elaborately and reaches the 
conclusion that the defendant had but exercised 
his right of access to the navigable portion of 
the river, and, had only done what was neces- 
sary to be done to obtain the benefit of his 
easement—what the authorities determine he 
had a legal right to do—without creating a 
nuisance, when he built his wharf in the shoal 
water near the shore without obtaining a grant 
from the state.” The contrary doctrine seems 
to prevail in Illinois. Three of the judges in 
the New York case dissent. Compare Hedges 


v. Ry. Co.. 150 N. Y. 156. 
(15) 10 Wall. 497. 
(16) Dutton v. Strong, 66 U. S. 29, 17 L. Ed. 


29, upholds the right of riparian owners to 
wharf out into Lake Michigan from the Wis- 





United States Supreme Court, modify, if 
they do not overrule this case. In Shive- 
ly v. Bolby,’* it was pointed out that the 
only question involved in Yates v. Milwau- 
kee was the right of the plaintiff to enjoin 
the threatened action of the city in remdv- 
ing the wharf, and in Scranton v. Wheeler, 
Mr. Justice Harlan, speaking for the 
court, said: “The decision in Yates v. 
Milwaukee, cannot be regarded as an ad- 
judication upon the particular point involv- 
ed in the present case. That as we have 
seen, was a case in which the riparian ow- 
ner had in conformity to law, erected a 
wharf, in front of his upland in order to 
have access to navigable water. The city 
of Milwaukee attempted arbitrarily and ca- 
priciously to destroy or remove the wharf, 
that had lawfully come into existence and 
was not shown in any appropriate mode to 
have been an obstruction to navigation. It 
was a case in which a municipal corporation 
intended the actual destruction of tangible 
property belonging to a riparian owner, 
and lawfully used by him in reaching navi- 
gable water, and not like this the case of 
the exercise in a proper manner of an ad- 
mitted governmental power resulting in- 
directly or incidentally in the loss of the 
citizen's right of access to navigation, a 
right never exercised by him in the con- 
struction of a wharf before the improve- 
ment in question was made by the govern- 
ment.”’?* 

Where Access is Interfered With by an 
Obstruction Upon the Shore Above the 


consin shore, but does not touch the point of 
their right to compensation for a wharf destroy- 
ed in the interests of navigation. Gilman v. 
Philadelphia, 3 Wall. 7138, 18 L. Ed. 96, recog- 
nized the right of a state, before action on the 
part of congress, to authorize the construction 
of a bridge across a river, so low as to inter- 
fere with the passage of masted boats and thus 
prevent them landing at plaintiff’s wharf. It 
is, however, suggested in this case that that 
plaintiff would have the right to recover dam- 
ages for the injury to his wharfing business. 
Illinois v. Illinois C. R. Co., 146 U. S. 387, 36 


L. Ed. 1018; St. Paul & P. R Co, v. Schurmeir, 
7 Wall 272, 19 L. Ed. 74, contain similar sug- 
gestions. 


(17) 152 U. 8S. 9. 38 L. Ba. 881. 

(18) See also Gibson v. United States, ap- 
proved and followed by the court in the Wheeler 
ease. Also Stockton v. Baltimore & N. Y. R. 
Co., 32 Fed. Rep. 9. 
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Water Line—Railroads—In cases where 
the obstruction is on the shore so as to in- 
terfere with access to the water, it can hard- 
ly be claimed that the right it impairs is 
one which the public share in common with 
the riparian owner, for the public easement 
is limited to the water. In Gould v. Hud- 
son River R. Co., 6 N. Y. 522, the defend- 
ant’s railway had been built upon the shore 
between low and high water mark across 
the front of plaintiff's premises. Plaintiff 
therefore could not réach the water’s edge 
without crossing the railway. But the court 
took the view that as the plaintiff’s title 
extended only to high water mark he had 
no private interest in the water or the shore 
and was entitled to no compensation. This 
case was overruled in the year 1892, by the 
decision in Rumsey v. New York & N. E. 
R. Co. where the facts were practically 
the same as in the Gould case. In over- 
ruling the latter the court took the view 
that a railway built along the margin of a 
river interfered with the abutting owner’s 
right in the same way that a railroad built 
along the side of a public highway would 
interfere with the right of the owner of land 
abutting upon such highway. 

Uncertainty of the Law Regarding Ac- 
cess—In the case of Shively v. Bolby, the 
Supreme Court of the United States upon 
an exhaustive review of the authorities held 
that at common law, title in the soil of the 
sea or of arms of the sea, below ordinary 
high water mark vested in the king except 
so far as an individual or a corporation has 
acquired rights in it by express grant or 
by prescription or usage; that in the United 
States this title vested in the several states 
in trust for the people, and that, therefore, 
the states of the union could adopt such 
policy with reference to riparian rights as 
they might see fit. Previous to this deci- 
sion the Supreme Court of Oregon had both 
affirmed,?® and denied,” the doctrine of ri- 


(19) 1383 N. Y. 79, 28 Am. St. Rep. 600, 15 
L. R. A. 618. 

(20) Wilson y. Welch, 12 Or. 353, 7 Pac. 341; 
Parker v. West Coast Packing Co., 17 Or. 510, 
5 L. R. A. 61, 21 Pac. 822. Also the Federal 
court, in Case v. Loftus, 5 L. R. A. 684. 

(21) Hinman v. Warren, 6 Or. 411; Parker v. 
Taylor, 7 Or. 446; Parker v. Rogers, 8 Or. 183. 





parian rights; and just what is meant by 
the doctrine that riparian rights are subject 
to the control of each state is far from 
being clear. Until the meaning of this 
doctrine has been determined, the inquiry 
as to whether the right of access is private 
property within the protection of federal 
and state constitutions can lead to no satis- 
factory conclusion.?* 
W. A. COUTTS. 
Sault Ste. Marie, Mich. 


(22) Other cases bearing upon the question 
of riparian rights will be found as follows: 
Martin vy. O’Brien, 34 Miss. 21; Pacific Gas Im- 
provement Company v. Ellert, 64 Fed. 421; 
United States v. Mission Rock Co., 189 U. S. 392; 
People v. Warner, 116 Mich. 228; Sullivan Tim- 
ber Company v. Mobile, 110 Fed. 187; Mobile 
Transportation Company vy. Mobile, 187 U. S. 
479, 47 L. Ed. 266; Handly v. Anthony, 18 U. S. 
5 Wheat. 374; Shirley v. Bishop, 67 Cal. 543. 








INTOXICATING LIQUORS—PROHIBITION 
OR REGULATION. 


APPEAL OF ALLYN. 


Supreme Court of Errors of Connecticut, Jan. 
22, 1909. 


At common law the liquor business was a - 
lawful business open to any one, and the stat- 
utes regulating the licensing of the business 
merely restrict the common-law right. 


BALDWIN, C. J.: The sole ground of the 
appeal to this court is that the license law 
(Gen. St. 1902, sec. 157, 158) is void. The 
claim is that the sale of intoxicating liquors 
to be drunk as a beverage at the place of 
sale is so destructive to the public health 
and so inherently immoral that no law up- 
holding it cin be valid either under the Con- 
stitution of this state or of the United States. 
The appellant first contends: That, as the 
people. of Connecticut, in the preamble of 
their Constitution, gratefully acknowledge 
“the good providence of God, in having per- 
mitted them to enjoy a free government,” 
this is a recognition of God as the source of 
that government; that the Bible’ contains 
the “Word of God;” that it condemns the 
use and sale of intoxicating liquors as a bev- 
erage; and therefore that the state cannot 
permit it on any terms. 

There was a time in the early history of 
this commonwealth when the Bible was, “in 
the defect of a law in any particular case,” 
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a rule of political government. Col. Rec. of 
Conn. I, 509. But even then it was never 
considered to contain any absolute prohibi- 
tion of such a business as that for which the 
license now in question was granted. As early 
as 1643 it was provided by the coloniai 
laws that no person or persons should sell 
wine or “strong water in any place within 
these libertyes, without license from the par- 
ticular court or any two magistrates.” Col. 
Rec. of Conn. I, 100. Cf. Id., 154. Our Code 
of 1650 (Col. Rec. I, 533), under the title of 
“Inkeepers,” recited that: “Forasmuch as 
there is a necessary use of howses of com- 
mon interetainment in every commonwealth, 
and of such as retaile wine, beare and victu- 
alls, yet because there are so many abuses 
of that lawful libberty, both by persons in- 
terteining and persons interteined, there is 
allso need of strict lawes and rules to regu- 
late such an imployment.” Legislation of a 
similar character appears in subsequent revi- 
sions of the statutes, down to the date of the 
adoption of our Constitution. St. 1715, p. 123; 
Rey. St. 1808, p. 640, tit. 158, c. 1; Sess. Laws 
1810, p. 33, c. 7. It had been one of the 
permanent features of that free government, 
for the enjoyment of which the people ex- 
pressed in that instrument, in the language 
quoted, their gratitude to the good providence 
of God. In the face of this long history of 
dealing with the use and sale of intoxicating 
liquors as a beverage, to be drunk at the 
place where they are purchased, it is idle 
to claim that the framers of the Constitution 
understood or intended that anything con- 
tained in it should be regarded as prohibiting 
altogether the licensing of such a business. 
Minor v. Happersett, 21 Wall. 162, 175, 22 
L. Ed. 627. Our Constitution (article 3, § 1) 
vests “the legislative power of this state” in 
the General Assembly. That power covers 
the whole field of legitimate legislation, ex- 
cept so far as limitations are to be found in 
other provisions of this Constitution or in 
that of the United States. The latter pro- 
vides (article 4, § 4) that the “United States 
shall guarantee to every state in this Union 
a republican form of government.”’ Connecti- 
cut is therefore impliedly bound forever to 
maintain such a form of government. She 
put her legislative power in the hands of the 
General Assembly. She put only, because 
she could put only, such power of that na- 


ture xs was consistent with a _ republican 
form of government. Fletcher vy. Peck, 6 
Cranch, 87, 3 L. Ed. 162; Welch v. Wads- 


worth, 30 Conn. 149, 155, 79 Am. Dec. 239. 
In constitutional] republics, as was observed 
By Chief Justice Chase in a case where ar- 
guments somewhat resembling those row 
made at our bar were advanced, “there are, 





undoubtedly, fundamental principles of mo- 
rality and justice which no Legislature is at 
liberty to disregard; but it is equally un- 
doubted that no court, except in the clear- 
est case, can properly impute the disregard 
of those principles to the Legislature.”  Li- 
cense Tax Cases, 5 Wall. 462, 469, 18 L. Ed. 
497; Loan Association v. Topeka, 20 Wall. 
655, 22 L, Ed. 455. 

The General Assembly of Connecticut, un- 
der the fourteenth amendment to the Consti- 
tution of the United States, can deprive no 
one of life, liberty, or property without due 
process of law. Any precise and exhaustive 
definition of the phrase “due process of law” 
has been sedulously avoided by the Supreme 
Court of the United States. Davidson v. 
New Orleans, 96 U. S. 97, 104, 24 L. Ed. 616. 
It has, however, been repeatedly declared tq 
refer not merely to forms of legal proceed- 
ings, but to “that law of the land in each 
state, which derives its authority from the 
inherent and reserved powers of the state, 
exerted within the limits of those  funda- 
mental principles of liberty and justice which 
lie at the base of all our civil‘ and political 
institutions, and the greatest security for 
which resides in the right of the people to 
make their own laws, and alter them at their 
pleasure.” Hurtado v. California, 110 U. 8. 
516, 527, 535, 4 Sup. Ct. 111, 120, 28 L. Ed. 232. 
It therefore embraces such a matter as tax- 
ation by a state of personal property having 
a situs in territory beyond its borders. Union 
Transit Co. v. Kentucky, 199 U. S. 194, 202, 
211, 26 Sup. Ct. 36, 50 L. Ed. 150. It forbids 
arbitrary interference with any man’s liberty 
of contract. Adair v. United States, 208 U. S. 
161, 174, 175, 28 Sup. Ct. 277, 52 L. Ed. 436. 
But however broad the scope that has been 
given to the guaranty of due process of law 
by such decisions as those to which reference 
has been made, that there is nothing un- 
republican, nor beyond the legitimate sphere 
of legislative power, in the maintenance of 
such a system as that long established here 
for governmental licenses to sell intoxicating 
liquors, is plain from the fact, of which 
judicial notice must be taken, that most free 
governments have, at all periods of time, 
made that business a subject, not of prohib- 
ition, but of regulation. Either mode of treat- 
ment is equally legitimate. State v. Brennan’s 
Liquors, 25 Conn. 278, 288; Crowley v. Chris- 
tensen, 137 U. S. 86, 91, 11 Sup. Ct. 13, 34 
L. Ed. 620. At common law it was a business 
lawful and open to any man. Our statutes do 
do not enlarge, but: restrict, this right. Sopher 
v. State, 169 Ind. 177, 81 N. E. 912, 14 L. R. A. 
(N. S.) 172. 

Finally, it is argued that the statute is es- 
sentially a revenue measure, though osten- 
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sibly in the interest of public policy. The 
term “police power” has, at bottom, no other 
meaning than the general power of govern- 
ing its people and dominions belonging to 
every sovereignty. McKeon v. New York, New 
Haven & Hartford R. R. Co., 75 Conn. 343, 
347, 53 Atl. 656, 61 L. R. A. 730. The state 
may. properly restrict a business dangerous, 
if dangerous to public morals or security, by 
the requirement of large license fees. State 
v. Conlon, 65 Conn. 478, 484, 33 Atl. 519, 31 
L. R. A. 55, 48 Am, St. Rep. 227. It is only 
important to distinguish between licenses is- 
sued by way of regulation and licenses issued 
for purposes of revenue in the case of muni- 
cipal corporations, acting under legislative 
authority. The question then is: For what 
object was the authority given by the Legis- 
lature? Such an inquiry is irrelevant in test- 
ing the validity of a statute of the state. 

There is no error. The other Judges con- 
curred, 


Note.—/s a Saloon Disorderly at Common 
Law Protected by License?—The principal case 
is the second of two recent cases (the other being 
that of Sopher v. State, supra), which are the 
antitheses of those which have claimed that pro- 
hibition, or even regulation, is an unconstitutional 
interference with private right. In the principal 
case the basis for the claim of the unconstitu- 
tionality of a licensing statute is the preamble of 
the Connecticut Constitution referring to the 
Providence of God permitting unto us free gov- 
ernment, and this claim, it is perceived, introduces 
a distinctly moral claim of a metaphysical na- 
ture. It assumes that the selling of liquor is 
malum in se as evidently as theft or homicide is 
malum in se, and that license, therefore, is beyond 
the constitutional power of a statute. We great- 
ly doubt whether the claim of unconstitutionality 
would be well predicated, even if there were no 
dissent among mankind to the assumption, be- 
cause it would have to be admitted that such an 
universal conclusion was an evolution in morals, 
not recognized in the common law which we in- 
herited. At the time we received our common 
law or when magna charta was wrested by the 
barons from King John, a similar preamble as 
that to the Connecticut Constitution would have 
been deemed entirely appropriate, and the ex- 
istence of ale houses not deemed inconsistent 
therewith. 


The Sopher case declared, as has been the in- 
variable holding, that liquor selling was not a 
public nuisance at common law, and that all acts 
of Parliament, beginning in 1542, restricting and 
regulating the keeping of alehouses and tippling 
houses presuppose the right and privilege to keep 
such without a license. The matter is thus ex- 
pressed in 1 Bishop on Stat. Crimes, 3d Ed., sec. 
984. 985: “It is at the common law lawful to keep a 
properly-regulated inn, alehouse or _ tippling 
house; which severally are indictable only when 
disorderly. Hence a fortiori the simple selling 
of intoxicating drinks is not a common law crime. 
But from an early period in English legislation 





during ante-colonial times, and thence downward 
to the present day with us, statutes, in various 
forms of provision, have been enacted as aids to 
the suppression of enormous evils which the use 
of inebriating liquors has wrought. Indeed, the 
old English enactments of this sort are numer- 
ous, and they have largely been the models for 
legislation in our states.” In Massachusetts, in 
the case Com. v. McDonough, 13, Allen, 581, it 
was said that at common law “brothels and 
gaming houses were held to be nuisances under 
all circumstances; but alehouses were not, un- 
less they became disorderly, and in such cases 
thev were held to be nuisances on account of the 
disorderly conduct.” 

The conclusion to be drawn, therefore, seems 
to be, that at common law there was in liquor 
selling the potentiality of nuisance which author- 
ized restriction absolutely, and, if statutes were 
not passed for regulation, a disorderly selling 
nevertheless constituted a public nuisance, sub- 
ject to indictment, and this common-law view 
has been recognized in this country, both in ante 
and post-colonial times. It results, therefore. 
that there is no constitutional right to sell liquor 
as a beverage, and there may be no right on the 
part of legislatures to authorize its selling in a 
manner which at common law made it indictable 
as a nuisance. The Sopher case that a statute 
requiring a license is not the source of authority 
to sell liquor, as independently of any statute 
on the subject liquor might be sold (if sale 
were not otherwise absolutely prohibited), but 
such statute is like the old acts of Parliament 
a ° etmeanis upon the common law right to 
sell. 

Taking, however, the common-law status of an 
alehouse or tippling shop being a nuisance if 
conducted in a disorderly way, and it may be 
asked, what is the legislative power in prescribing 
what is the orderly conduct of a saloon, so that 
it may be exempt from indictment as a public 
nuisance. It is to be remarked, that the fact that 
acts of parliament undertook to absolutely re- 
strict, i. e., abolish if necessary, the saloon-keeper 
is at the mercy of the law-making power as to 
any conditions it sees fit to impose. But can the 
legislature prescribe absolutely, that a saloon may 
enjoy certain privileges, the exercise of which 
would, at common law, have amounted to a pub- 
lic nuisance? The Sopher case distinguishes in 
such a question between public nuisances and 
private nuisances, with the result that if the 
legislature “authorizes an act or acts to be done, 
which in the absence of such a statute, woula 
otherwise constitute a public nuisance, such act 
or acts are thereby made lawful, and cannot be 
considered or regarded in a legal sense as a 
nuisance, so far as the public is  con- 
cerned, unless the legislature, in enacting the 
statute, has exceeded its power.” It is familiar 
that a public nuisance must arise out of an un- 
lawful act. But can the legislature make an act, 
or every act, which, as connected with the keep- 
ing of an alehouse, was indictable at common 
law as a nuisance, non-indictable? It seems a 
rule to which there is little or no exception, that 
legislative authority to do an act, which would 
otherwise amount to a public nuisance protects 
from any prosecution, civil or criminal, on the 
part of the state, but what would but for such 
authority amount to a public nuisance does not 

afford protection against a suit or action by a 
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private individual to prevent or abate the nuis- 
ance, where he suffers special damages, or to re- 
cover damages for its commission. This has 
been held quite frequently, where railroads have 
conducted their business in a way to create a 
private nuisance working injury to private indi- 
viduals. See Louisville &.N. T. Co. v. Lellyet, 1 
L. R. A. (N. S.) 49, and extensive note thereto. 
Now, in the case of a saloon we have a well-de- 
fined common law, that if it is disorderly, it is a 
public nuisance, and it would seem clear, that 
whatsoever made it disorderly if it worked pri- 
vate injury, gave claim for damage to an indi- 
vidual which the legislature cannot take away. 
The case of Hoggart vy. Stehliri, 137 Ind. 43, 
35 N. E. 927, 22 L. R. A. 577, well illustrates 
this question. There it was alleged that defen- 
dant had established a saloon in a portion of the 
city devoted to residences, churches, Sunday 
schools, orphan asylums, female college, public 
schools and residences of people distinguished 
for morality and habitual attendance upon the 
church services; that for these things property in 
the locality bore a high valuation, both for sale 
and rent, and away from the business part of the 
town, where no saloon had ever been established 
before. That in such midst a saloon is estab- 
lished, etc., etc., but there is no allegation that 
it is carried on in any disorderly way, but the 
rental and selling value of property had been re- 
duced nearly one-half by its establishment. It 
was held that defendant’s license to keep a sa- 
loon there was no defense. Now, if it is true 
that the legislature cannot actually license a 
business which it regulates, to be carried on in 
a locality where it amounts per se to a private 
nuisance, a fortiori it must be true, that if the 
law attempts to grant in the conduct of a saloon 
privileges, which would make their exercise work 
a private nuisance, an action would lie, While 
a saloon is a lawful business in and of itself, 
when not run in a disorderly manner, the favor- 
ers of saloons who prate of freedom, etc., should 
remember that the maxim that one should use 
his own as not to work injury to his neigh- 
bor may be peculiarly applicable to the business. 


N. C. COLLIER. 








JETSAM AND FLOTSAM. 


DELIVERY OF BAGGAGE TO BAGGAGE 
AGENT OF HOTEL IS DELIVERY 
TO CARRIER. 

The case of Younger v. Central Railroad Co., 
114 N. Y. Supp. 449, holds that delivery of 
baggage to baggage agent of hotel is delivery 
to carrier. The court says: 

“The evidence conclusively establishes that 
the trunks were delivered by plaintiff's husband 
in good condition to the ‘baggage agent’ at the 
hotel, and that from such ‘baggage agent’ he 
received railway checks to New York for each 
separate piece of baggage. It is immaterial, 
for purposes of this inquiry, whether such bag- 
gage was received by an employee of the hotel 
or an employee of the transfer company. The 
receipt of the baggage in its then good condi- 
tion, and the delivery of railway checks there- 


for, which railway checks were merely receipts 





for baggage to be transported to New York, 
was ratified and adopted by the defendant rail- 
way company, through its connecting carrier, 
and the baggage so receipted for was transport- 
ed to New York upon such railway checks and 
delivered to the plaintiff at its place of destina- 
tion. This constituted the person who re- 
ceived the baggage and issued the railway 
checks therefor the agent of the defendant com- 
pany for that purpose no matter what other 
relationship he sustained, either to the hotel 
or to the transfer company; and the delivery 
of the trunks to him in good condition was, 
therefore, a delivery to the defendant railway 
company which either by previous authoriza- 
tion, or by subsequent ratification or adoption 
of his acts, constituted him its agent for the 
purpose of receiving baggage and issuing rail- 
way checks therefor.”—Chicago Law Journal. 





SUMMARY OF DECISION IN 
CLAUSE CASES. 
Justice White, who rendered the decision in 
the Commodity Clause of the Hepburn Act, pre- 
pared for publication the following summary of 
the opinion in the commodity cases: 

“First—The claim of the government that the 
provision contained in the Hepburn Act, ap- 
proved June 29, 1906, commonly called the com- 
modities clause, prohibits a railway company 
from moving commodities in interstate com- 
merce because, the company has manufactured, 
mined, or produced them, or owned them in 
whole or in part, or has had an interest direct 
or indirectly in them, wholly irrespective of the 
relation or connection of the carrier with the 
commodities at the time of transportation, is de- 
cided to be untenable. It is also decided that 
the provision of the commodities clause relat- 
ing to interest, direct or indirect, does not em- 
brace an interest which a carrier may have in 
a producing. corporation as the result of the 
ownership by the carrier of stock in-such cor- 
poration, irrespective of the amount of stock 
which the carrier may own in such corporation, 
provided the corporation has been organized in 
good faith. 

“Second—Rejecting the construction placed by 
the government upon the commodities clause, it 
is decided that that clause when all its pro- 
visions are harmoniously construed has solely 
for its object to prevent carriers engaged in 
interstate commerce from being associated in 
interest at the time of transportation with the 
commodities transported, and therefore the com- 
modities clause only prohibits railroad com- 
panies engaged in interstate commerce from 
transporting such commerce commodities under 
the following circumstances and conditions: 

“(a) When the commodity has been manu- 
factured, mined or produced by a railway com- 
pany or under its authority and at the time of 
transportation the railway company has not in 
good faith before the act of transportation part- 
ed with its interest in such commodity. (b) 
When the railway company owns the commodity 
to be transported in whole or in part. (c) When 
the railway company at the time of transporta- 
tion has an interest direct or indirect in a legal 
sense in the commodity, which last prohibition 
does not apply to commodities manufactured, 
mined, produced, owned, etc., by a corporation 
because a railway company is a stockholder in 
such corporation. Such ownership of stock in 
a producing company by a railway company, 
does not cause it, as the owner of the stock, to 
have a legal interest in the commodity manu- 
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factured, ete., by the producing corporation. 

“Third—as thus construed, the commodities 
clause is a regulation of commerce within the 
power of congress to enact. The contentions 
elaborately argued for the railroad companies 
that the clause if applied to pre-existing rights 
will operate to take property of railroad com- 
panies, and therefore violate the due process 
clause of the fifth amendment, were all based 
upon the assumption that the clause prohibited 
and restricted in accordance with the construc- 
tion which the Government gave that clause for 
the purpose of enforcing which prohibitions 
these suits were brought. 

“As the construction which the government 
placed upon the act and seeks to enforce is now 
held to be unsound and as none of the conten- 
tions relied upon are applicable to the act as 
now construed because under such construction 
the act merely enforces a regulation of com- 
merce by which carriers are compelled to dis- 
sociate themselves from the products which they 
carry, and does not prohibit where the carrier 
is not associated with the commodity carried, it 
follows that the contentions on the subject of 
the fifth amendment are without merit. 

“Fourth—The exemption as to timber as con- 
tained in the clause is not repugnant to the 
constitution. 

“Fifth—the provision as to penalties is separ- 
able from the other provisions of the act. As 
no recovery of penalties was prayed, no issue’ 
concerning them is here presented. It will be 
time enough to consider whether the right to 
recover penalties exists when an attempt to col- 
lect penalties is made. 

“Sixth—As the construction now given the act 
differs so widely from the construction which 
the government gave to the act and which it 
was the purpose of these suits to enforce, it is 
held that it is not necessary in reversing and 
remanding to direct the character of decrees 
which shall be entered, but simply to reverse 
and remand the case with instructions to enforce 
and apply the statute as it is now construed. 

“Seventh—As the Delaware and Hudson Com- 
pany is engaged as a common carrier by rail in 
transportation of coal in the channels of inter- 
state commerce, it is a railroad company within 
the purview of the commodities clause and is 
subject to the provisions of that clause as they 
are now construed.” 








BOOK REVIEWS. 





MINOR ON REAL PROPHRTY. 

This work is based on Minor’s Institutes, 
of which there were four editions. These in- 
stitutes of the celebrated John B. Minor néed 
no notice. This work is by Prof. Raleigh C. 
Minor, M. A. B. L. of the University of Virginia, 
his son. It contains the substance and often 
when appropriate the language of the Institute. 
The present work is rather a change of the 
arrangement of the old for a more modern ar- 
rangement, in which the cleanness and concise- 
ness employed by the son shows his mastery of 
the principles in which his father greatly ex- 
celled. Even carrying forward a great work 
like that of the Institutes should be sufficient 
notice of its desirability on legal shelves, but 
this work is more than that—it shows in text 





the expanding of the principles found in the 
Institutes, jmproves the old arrangement, and 
is up-to-date in judicial decision. 

There are two volumes of this work each of 
some 900 pages, bound in calf and published by 
Anderson Bros., University of Virginia, 1908. 


AMERICAN STATE REPORTS AND DIGEST. 

Vols. 123 and 124 of these reports show the 
same excellent selection of cases and annota- 
tion, which has given the series their indisputa- 
ble favor with the profession and the courts. 
Vol. IV, Digest, covering Vols. 97 to 120, inclu- 
Sive of this series is also out. The mere an- 
nouncement of this fact is all needed for such a 
well-known publication. Bancroft, Whitney Co., 
San Francisco, Publishers. 





NIMS ON UNFAIR BUSINESS COMPETITION. 
At first blush a title like the above seems 
rather for an essay or treatise on a condition 
than on what should be regarded as a branch 
of law. But if a multitude of practices may 
be classified the classification may obtain the 
dignit¥ of a legal technical description. 

At all events Mr. Harry D. Nims of the New 
York Bar has under the designation ‘adopted, 
treated the question of competition in its fair 
and unfair description, as evolution of a modern 
character differentiate and distinguish the two. 
Trade marks, trade names, good will, labels and 
infringement on the rights of those having 
property therein have been very instructively 
grouped, and the right drawing of lines. be- 
tween what should be embraced in treatment 
so as to prevent a work of this kind within fair 
bounds appears yell done. This work should 
be found of very practical use to the general 
practitioner and at the same time there is re- 
tained that good discussion of legal principles 
of which some disregard might be suspected 
from the adoption of a osrt of commercial look- 
ing title. 

This book is in one volume of nearly 600 
pages, bound in buckram and published by 
Baker, Voorhis & Co., New York, 1909. 





HUDDY ON AUTOMOBILES. 

The constantly growing use of the horseless 
vehicle and its recognition in statute and deci- 
sion brings in ‘the expansibility of the com-e 
mon law to new subjects and conditions. The 
law of the road as it was in old days is under- 
going the same change, like the use of steam 
on land and water and of electricity over and 
under them brought, and is bringing changes. 
A book on automobiles seems no more bizarre 
than a work on railroads, steamboats or tele- 
graph or telephone, or than the future work 
on aerial navigation and wireless telegraphy 
may seem. 

The second edition of this work has appeared 
within three years of the first and the evolution 
that has intervened is stated to be very remark- 
able. We think much of the matter embraced 
in a work of this character could be appropri- 
ately placed in a work with a less special title, 
but there are many questions grown up in the 
use of the automobile as a vehicle, both for 
traction and mere riding, that do not apply or 
not so much to former uses of highways, and 
variant and often hostile legislation present new 
principles for discussion and cause a recasting 
of views as to rights of travelers. 

This book is bound in buckram, of 350 pages, 
written by Xenophon P. Huddy of New. York 
Bar, and published by Matthew Bender, & Co., 
Atbany, N. Y., 1909. ‘ 
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REEVES ON REAL PROPERTY. 

The purpose of Mr. Alfred G. Reeves A. M. 
LLB. of the New York Law School,’also author 
of “A Treatise on Special Subjects of the Law 
of Real Property,” is to show forth “the com- 
mon law, as it is to-day, developed with the aid 
of old landmarks of legislation into a system of 
rounded symmetry and logical beauty, along 
with the accompanying typical code of one im- 
portant state, in a work of convenient size for 
students and lawyers” He selects the New 
York code as the local system, because it is 
important in itself and because it has been the 
model for so much legislation in other states. 
This has been attempted, however, by text and 
general annotation to make his production of 
general service to lawyers and students else- 
where. A new book on real property to be of 
new interest, perhaps needs concrete application 
in some such way as this, because our diversity 
and conflict of decision between our American 
sovereignties make very difficult handling, so 
as to avoid tediousness and confusion. Stand- 
ard text-books are frequently used in refer- 
ences, and we believe that the plan enrployed 
in no way derogates from the work as a work 
having a special, local, rather than a general 
principle, value. The style of the author is 
lucid and terse, and new as well as older au- 
thority is called to the support of his text. 

This work is in two volumes of some 800 
pages each, bound in law canvas and published 
by Little, Brown & Co., Boston. 








NEWS ITEM. 





MISSOURI TWO-CENT RATE LAW. 

Judge Smith McPherson, judge of the United 
States District Court for the Southern District 
of Iowa has held the Missouri two-cent rate 
law confiscatory and unconstitutional. 

“The question,” said Judge McPherson in his 
decision,” is whether the traffic wholly within 
the state of Missouri can be carried under the 
freight rate statute of 1907 and the passenger 
fare statute of 1907 at such profit as will give 
a reasonable return after paying expenses upon 
the investment, or whether such traffic is car- 
ried at a loss or less than such reasonable profit. 
* * * The court has reached the conclusion 
that upon this question the statutory rates fix- 
ed by either and both statutes are not remu- 
nerative. 

My opinion is that a railroad property, prop- 
erly built and properly managed, should over 
and above expenses, make a return of six per 
cent per annum. And considering all the evi- 
dence, it is fairly shown that al] of these roads 
were properly and economically built and are 
being properly and economically managed, and 
that after paying the expenses for maintenance 
and operation there is less than six per cent 
of returns, and not more than three per cent 
upon any of them, and as to some of them a 
deficit, taking the property as above stated 
within the state of Missouri at its fair valua- 


tion. 

The valuation of the roads has been fixed 
by the court as shown by the findings. 
entire state and 
of the roads 
fixed to a certainty. 


The 
interstate eatnings of each 
within the state is known and 
The expenses are known 








and fixed. To apportion these expenses must 
be done according to one of the two theories, 
and the correct theory is that of apportionment 
according to revenue. 

Computations on this theory show, as to the 
commodities covered by the Missouri freight 
rate statute of 1907, that two roads, the Hanni- 
bal and St. Louis and the Burlington, allowing 
nothing for extra cost, have a deficit, and with 
all other companies less than two per cent. 
But with the extra cost added the deficit for 
the two companies is much greater and the 
other companies show a deficit. 

The passenger earnings under the two-cent 
fare law of 1907, allowing nothing for extra 
cost over interstate business, give no returns 
whatever to the Rock Island, St. Louis and 
Hannibal, Kansas City, Clinton and Springfield, 
and the Great Western. The other companies 
will have the following: The St. Louis and 
San Francisco, between three and four per cent; 
the Santa Fe, between four and five per cent; 
the Kansas City Southern, a small fraction over 
two per cent; the Missouri, Kansas and Texas, 
between two and three per cent; the Burlington, 
between three and four per cent. But all this 
is arrived at by allowing mo extra eost of ser- 
vice. But to add the extra cost for freight 
and passenger there are no earnings over ex- 
penses. This is confiscation under the consti- 
tution. 

It being a legislative act and rot a judicial 
one, this court cannot fix rates. If it could, 
two and one-half cent passenger rates would 
be fixed for the stronger roads and three cents 
for the others.” 








HUMOR OF THE LAW. 





“A lawyer from New Orleans tells the story 
about a jury trial in a little obscure village 
somewhere in Louisiana. Of course, strange as 
it may seem, the jury in this trial was made 
up entirely of negroes. It seems that all the 
available white men were either at work or had 
gone hunting or fishing. And, anyway, it be- 
ing a case of one negro charged with stealing 
from another, the interest of the white people 
of the place, of whom there was a conspicuous 
minority, was not sufficiently involved for it to 
make any difference. 

“When the evidence was all in and the prose- 
cuting attorney, a white man, of course, had 
submitted the case without argument, the ac- 
cused, fortunately, had no counsel—the judge, 
also a white man, ordered the jury, which could 
not agree in the box, to retire to an adjoining 
room and find a verdict. 

The jury retired. An hour passed, and still 
no verdict. At last the judge could stand it no 
longer, and went in person to the room to see 
what was delaying the verdict. He found each 
of the jurymen crawling around on the floor, 
peering under chairs and tables, and also into 
corners. The court was amazed, He did not 
know whether the whole jury had gone crazy 
or what was the matter. 


““‘Here,’ he thundered, ‘what are you nig- 
gers doing?’ 
“The foreman arose, and, making humble 


obe‘sance, answered: 

“*Yo’ honah, tain’'t no use; we jes’ kaint find 
no vuddict in dis here room. Fact is, yo’ honah, 
I doan b’lieb dere’s a vuddict in here nohow.’” 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort and of all the Federal Courts. 
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1. Abatement and Revival—Application for 
Writ of Mandamus.—Under Code Civ. Proc., secs. 
2068, 2084, the objection that a motion for a writ 
of mandamus was not made in the proper county 
held properly overruled, not going to the juris- 
diction of the court.—People v. Skene, N. Y., 87 
N. E. 432. 

2. Action—Consolidation of Causes.—The 
court, though there be no statutory sanction, 
may in proper cases consolidate actions at law. 
—Vandalia Coal Co., v. Lawton, Ind., 87 N. E. 
47. 

3. Adverse Possession—Permissive Occupancy. 
—Adverse user of real property, which is in its 
inception subservient to the title of the true 
owner, is presumed so to continue until the 


contrary is affirmatively shown.—Omodt v. Chi-— 


cago, M. & St. P. Ry. Co., Minn., 118 N. W. 798. 

4. Animals—Knowledge of Vicious Propensity. 
—To charge a person with hiability for the acts 
of an animal, he must have had actual knowl- 
edge of its vicious propensity.—Muller v. Shu- 
feldt, 114 N. Y. Supp. 1012. 

5. Appeal and Error—Appointment of Re- 
ceiver.—An order in vacation, sustaining excep- 
tions to a motion to vacate an order appointing 
a receiver and dismissing the motion held not 
appealable under Sayles’ Ann. Civ. St. 1897, 
art. 1383.—Texas & O. Lumber Co. v. Apple- 
gate, Tex., 114 S. W. 1159. 

6. Assignment of Error.—Where a case is 
disposed of by a peremptory instruction, an 
exception brings up the entire case for review, 
authorizing arguments for and against to be 
made to the Supreme Court for the first time.— 
Illinois Cent. R. Co. v. State, Miss., 48 So. 561. 

7. Findings.—Before an Appellate Court 
can consider the question of negligence as a 
matter of law, it must determine that the facts 
are undisputed and that but one inference may 











be drawn therefrom by reasonable men.—Pitts- 
burg, C., C. & St. L. Ry. Co. v. Lynch, Ind., 87 N. 
E. 40. . 

8.——Objections in Trial Court.—Where objec- 
tions to the admissibility of a municipal ordi- 
nance did not expressly raise the question that 
the ordinance was inadmissible because it was 
not shown that it had been published, the ques- 
tion whether it had been published will not be 
considered on appeal.—Pittsburg, C., C. & St. L. 
Ry. Co. v. Rogers, Ind., 87 N. E. 28. 

9. Proceedings Not in Record.—The Appel- 
late Court cannot consider a contract which is 
not a part of any pleading and is copied into 
the record independent of any statement of 
facts.—Griffith v. Reagan, Tex., 114 S. W. 1167. 

10. Transfer of Cause.—After an appeal 
from an order is perfected by the filing of the 
appeal bond, the question whether the order is 
appealable is transferred to the Appellate Court, 
Merrifield v. Western Cottage Piano & Organ 
Co., lll., 87 N. EY 379. 

11. Bankraptey—Conflicting Jurisdiction.—An 
adjudication of bankruptcy places the bank- 
rupt’s property in the custody of the law, and 
gives the bankruptcy court exclusive jurisdic- 
tion of the same.—Beekman Lumber Co. v. Acme 
Harvester Co., Mo., 114 S. W. 1087. 


12. Deed from Assignee.—In suits pending 
prior to Acts 1907, p. 291, c. 76 (Code Supp. 1907, 
sec. 4003a2), a deed from assignees in bank- 
ruptcy is not evidence of title, unless supported 
by the record of the bankrupt court.—Despard 
v. Pearcy, W. Va., 63 S. E. 871. 

13. Discharge.—Defendant, pleading dis- 
charge in bankruptcy, must show that plaintiff’s 
demand was a probable debt at the date of the 
adjudication.—Baker v. Hughes, Ga., 63 S. E. 
587. 

14. Banks and Banking—Certified _ Check.— 
Transfer of a certified check is an assignment 
of the money to meet it, and the bank making 
the certification is liable to the holder.—Blake v. 
Hamilton Dime Sav. Bank Co., Ohio, 87 N. E. 73. 

15. Beneficial Societies—Change of Beneficiary. 
—A beneficial association provision restricting 
the right of a member to change beneficiaries 
held repealed.—Supreme Tent, Knights df the 
Maccabees of the World v. Altmann, Mo., 114 S. 
W. 1107. 

16. Bills and Notes—Bona Fide Purchaser.— 
A bona fide purchaser of a note secured by 
mortgage takes the same freed from the de- 
fenses against the original owner.—Zoilman v. 
Jackson Trust & Savings Bank, IIL, 87 N. E. 
297. 

17. Canals—Permission to Cross Same With 
Sewer.—Fermission by the commissioners of the 
Illinois and Michigan Canal to lay a sewer 
across the canal right of way is not a lease 
within the separate section of the Constitution, 
providing that the Illinois and Michigan Canal 
shall never be sold or leased, ete.—City of Chi- 
cago v. Green, Ill., 87 N. E. 417. 

18. Carricrs—Insuring Safe Delivery of Gouus. 
-—A carrier held entitled to charge a premium 
for insuring safe delivery of goods.—Merchants’ 
& Miners’ Transportation Co. v. Eichberg, Md., 
71 Atl. 993. — 

19. Champerty .and Maintenance—Judicial 
Sales.—A sale by the purchaser at a judicial 
sale made while the judgment debtor is in pos- 
session pending an execution of a writ of pos-, 
session held not champertous.—Bartley +. Red- 
mon’s Adm’x, Ky., 115 S. W. 831. 
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20. Charities—Hospitals—A hospital organ- 
ized under Rev. St. ec. 47, governing business 
corporations, held not a public or charitable 
institution within a will creating a trust in 
favor of a free hospital where the unfortunate 
may receive good care and skillful treatment.— 
Webber Hospital Ass’n v. McKenzie, Me., 1 Atl. 
1032. 


21. Constitutional Law—Appellate Jurisdiction 
of Courts.—Const. art. 6, sec. 12, providing that 
the Circuit shall have such, appeiiate jurisdic- 
tion as is or may be provided by Jaw, confers 
no appellate jurisdiction of such courts in the 
absence of any statutory provisions.—Drain- 
age Com’rs of Town of Niles v. Harms, IIL, 87 
N. E. 277. 

22. Appointment of Prosecutor Pro Tem -— 
The appointment of a prusecuting attorney pro 
tem. under 2 Rev. St. 1852, p. 286, sec. 5 (Burns’ 
Ann. St. 1908, sec. 9407), is an exercise of 
statutory and not inherent judicial power, which 
is subject to legislative econtrol.—Board of 





Com’rs of Clay County v. McGregor, Ind., 8&7 
N. E. 1. 
23. Class Legislation.—To classify legisla- 





tion by distinctions that naturally inhere in the 
subject-matter is not to induige in class legis- 
lation, but a law is general and uniform if all 
persons in the same circumstances are treated 
alike.—State v. Barrett, Ind., 87 N. E. 7. 


24. Double Taxation.—The courts will nev- 
er presume that double taxation is intended, 
nor so construe a statute as to enforce double 
taxation, unless its language is such as to leave 
no doubt.—City of Newport v. Fitzer, Ky., 115 S. 
W. 742. 





25. Police Power.—tThe police power is an 
inherent attribute of sovereignty, and may be 
exercised to conserve and promote the safety, 
health, morals and welfare of the public.—In- 
land Steel Co. v. Yedinak, Ind., 87 N. E. 229. 

26. Contracts—Adding Conditions.—Where de- 
fendant unconditionally accepted plaintiffs’ of- 
fer to erect a building at a certain price, he 
could not thereafter insist that the contract 
provide that the material should be purchased 
from a particular firm.—Lane & Nearn v. War- 
ren, Tex., 115 S. W. 903. 

27. Part Performance.—Where a contract 
to thresh grain fro a specified price was to 
thresh an entire crop, the threshermen, who 
abandoned the contract, cannot recover -on 
quantum meruit the agreed price of the number 
of bushels actually threshed.—Johnson v. Feh- 
sefeldt, Minn., 118 N. W. 797. 

28. Corporations — Election of Directors. — 
Where an original meeting for the election of 
corporate directors results in no election, stock- 
holders who have been so for 20 days before 
a new meeting called by the judge may vote at 
such meeting.-——Bridgers v. Staton, N. C., 63 S. E. 
892. 

29. Reserved Power to Amend Charter.— 
The power of amendment of a corporate charter 
reserved by the constitution or statutes of a 
state held not to permit interference with prop- 
erty or property rights acquired thereunder.— 
Lord v. Equitable Assur. Society of United 
States, N. Y., 87 N. E. 443. 

30. Courts—Jurisdiction—Affirmance of a 
county court judgment on an appeal from a 
justice of the peace by the Court of Civil Ap- 
peals is final unless the case involves the va- 
lidity of a statute under Rev. St. 1895, arts. 940, 














966.—Texas & P. Ry. Co. v. Webb, Tex., 114 S. 
W. 1171. 

31. Stare Decisis.—After judgment denying 
condemnation had been reversed, and the land 
was condemned and devoted to public use, the 
determination that it was subject to condemna- 
tion would not be reversed under the rule of 
stare decisis—Cape Girardeau & T. B. T. R. 
Co. v. Southern Iilinois & Missouri Bridge Co., 
Mo., 114 S. W, 1084. 


32. State and Federal.—The power and 
duty of state courts to administer federal stat- 
utes and vice versa the duty to take jurisdic- 
tion held in general co-extensive with the 
power to do so.—Southern Pac. Co. v. Crenshaw 
Bros., Ga., 63 S. E. 865. 

33. Term.—The failure of the court estab- 
lished by Loc. Acts 1898-99, p. 176, as amended 
by Laws 1900-01, p. 2085, to organize a term of 
court, held to adjourn the court for the term, so 
that a grand jury impaneled for the term was 
unauthorized, and an indictment returned by it 
was void.—Forbus v. State, Ala., 48 So. 592. 

34. Criminal Law—Confessions.—Confession, 
uncorroborated by independent proof of the 
corpus delicti, held insufficient to support a 
conviction.—Hines v. State, Ga., 63 S. E. 583. 

35. Former Jeopardy.—Constitution, Decla- 
ration of Rights, art. 1, sec. 8, held not to pro- 
hibit a second prosecution for a different of- 
fense, though the act is the same.—State v. 
Jellison, Me., 71 Atl. 716. 

36. Indorsements on Indictment.—That in- 
dictment was given to the jury with name of a 
witness for the state erased, with the word 
“dead” written opposite, held not ground for 
reversal.—-Martin v. State, Ga., 63 S. E. 605. 

37. Parties to Offenses.—Where two per- 
sons commit housebreaking, one as a principal 
and the other as an aider and abettor, they may 
be jointly indicted as principals, and one may 
be found guilty as aider and abettor.—Vance v. 
Commonwealth, Ky., 115 S. W. 774. 

38.—Reasonable Doubt.—In a _ prosecution 
for homicide, it is error to refuse to charge that, 
“if there is one single fact proven to the satis- 
faction of the jury which is inconsistent with 
defendant’s guilt, this is sufficient to raise a 
reasonable doubt, and the jury should acquit.” 
—Simmons v. State, Ala., 48 So. 606. 

39. Customs and Usages—Requisites. — To 
make a standard test of duty in respect to 
caring for live locomotives left standing on 
side tracks when not in actual service, by show- 
ing the custom among railroad companies, a 
general custom prevailing among well-conduct- 
ed railroads must be shown.—Maryland, D. & 
V. Ry. Co. v. Brown, Md., 71 Atl. 1005. 

40. Damages—Alternative Right.—Where a 
contract gives one of the parties an alterna- 
tive, and that party breaks the contract, the 
alternative must be accepted in estimating the 
damages that would be least injurious to the 
party entitled to exercise the choice.—w. J. 
Holliday & Co. v. Highland Iron & Steel Co., 
Ind., 87 N. E. 249. 

41. Personal Injuries.—One suing for a 
personal injury may not recover for time lost 
and for medical attention, unless the facts al- 
leged in the complaint are sufficient to warrant 
such recovery as special damages.—Pittsburg, 
c., C. & St. L. Ry. Co. v. Lynch, Ind., 87 N. 
E. 40. 

42. Death—Contributory Negligence. — One 
who by the use of ordinary care might have 
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avoided an injury resulting in his death was 
guilty of contributory negligence precluding a 
recovery.—Pittsburg, C., C. & St. L. Ry. Ca. v. 
Rogers, Ind., 87 N. E. 28. 

43. Deeds—Failure of Consideration.—Wherea 
grandmother deeds real estate to her grandson 
in consideration of support, and he fails to sup- 
port her, the deed should be canceled as a cloud. 
—Gillen v. Gillen, Il, 87 N. E. 388. 


44, Diveree—Allowance for Counsel Fees.—A 
wife in a matrimonial action, who asks the 
court for an allowance for counsel fees, has 
the burden of establishing the necessity for the 
payment thereof to enable her to prosecute or 
defend the action.—Lake v. Lake, N. Y., 87 N. 
E. 87. - 

45. Cruelty.—A -husband held not entitled 
to obtain a divorce on the ground of desertion 
because of his cruel treatment of his wife, who 
refused to leave the home of a son to live with 
him.—Arrowsmith v. Arrowsmith, N. J., 71 Atl. 
702. 





46.—Referee’s Report.—Circumstances in a 
divorcee suit held to require affirmance of an 
order refusing to enter judgment on a referee's 
report as modified by granting a new trial be- 
fore a new referee.—Perkins y. Perkins, 114 N. 
Y. Supp. 906. 

47. Easements—Termination.—A_ transfer of 
an absolute title to the dominant estate to the 
owner of a two-thirds’ interest in the servient 
estate held not to extinguish the easement.— 
Smith v. Roath, Ill, 87 N. E. 414. 


48. Elections—Right of Suffrage.—The right 
of suffrage is a political privilege, and not a 
vested or natural right, and may be limited by 
statute, except as prohibited by the Constitu- 
tion.—Russell v. State, Ind., 87 N. E. 13. 

49. Equity—Jurisdiction.—Equity takes juris- 
diction to prevent multiplicity of suits where 
the controversy is between but two persons and 
plaintiff has established his right at law, or 
where defendants are so numerous ‘as to require 
injunction.—Vandalia Coal Co. vy. Lawson, Ind., 
87 N. E. 47. 

50.——Pleading.—Generally, if the record 
shows that complainants were not entitled to 
relief on the original bill, subsequent occur- 
rences, set up by supplemental bill or amend- 
ment, do not cure the defect.—Harper v. Raisin 
Fertilizer Co., Ala., 48 So. 589. 

51. Evidence—Intoxication.—On an issue of 

whether a party was deprived of reason because 
of intoxication at a particular time, his sayings 
and acts immediately before and immediately 
after such time, held admissible-—Hawkins v. 
Studdard, Ga., 63 S. E. 852. 
Judicial Notice.—Statistics prepared by 
the publie board of statistics including informa- 
tion as to mines required to be collected’ by 
Burns’ Ann. St. 1908, sec. 8590, held to be judi- 
cially noticed.—State v. Barrett, Ind., 87 N. E. 7. 
Preponderance,—A finding that proper- 
ty is benefited by a sidewalk improvement is 
not necessarily against the weight of the evi- 
dence, though but two witnesses testified to 
such benefit, and three witnesses testified to 
the contrary.—City of Chicago v. Marsh, Ill., 87 
N. E. 319. 

54. Presumptions.—In the absence of proof 
to the contrary, it must be presumed that the 
holder of a vendor’s lien, who released a part 
of the land, was acquainted with the contents of 
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the release.—Watson v. Vansickle, Tex., 114 S. 
W. 1160. 


55.——Rules of Master.—A rule of a railroad 
company held admissible to prove the existence 
of facts recited therein.—Galveston, H. & S. A. 
Ry. Co. v. Harper, Tex., 114 S. W. 1168. 


56. Exchange of Property—Conditional Con- 
tract.—The parties could provide, in an agree- 
ment to exchange personalty and realty, that all 
the personalty on defendant's premises should 
pass “except certain pieces to be agreed upon,” 
and when the pieces had been agreed upon the 
contract became complete and enforceable.— 
Sleeper v.° Nicholson, Mass., 87 N. E. 473. 


57. Performance: of Contract.—Even if a 
vendor receives possession of a stock of goods 
in part payment, he could not retain it or re- 
cover in replevin after the time for performance 
on his part, unless he tendered the deed convey- 
ing a merchantable title pursuant to contract.— 
Robinson v. Yetter, [ll., 87 N. E. 363. 

58. Executors and Administrators—Assignee of 
Residuary Legatee.—The assignee of a residu- 
ary legatee is entitled to maintain an actior 
against the executors and one to whom a part 
of the estate has been conveyed in payment of 
an individual indebtedness of one of the execu- 
tors.—Squire v. Ordemann, N. Y., 87 N. E. 435. 

59.——Sale of Real Estate to Pay Debts.—The 
undisputed debts of deceased exceeding the per- 
sonal property, held, that it is immaterial, on 
application to sell reai estate to pay debts. 
whether there were other debts.—Curtis v. 
Hunt, Aln., 48 So. 598. 

60. Fire Insurance—Arbitration Clause.—That 
the Legislature put forward the standard fire 
nolicy affords no reason for giving to the arbi- 
tration clause any different construction from 
that before given by the courts to Similar con- 
tracts in policies.—Dunton v. Westchester Fire 
Ins. Co., Mo., 71 Atl. 1037. 

61. Gaming—Margin Transactions.—Where 
plaintiff engaged in certain margin transactions 
without intending that there should be any ac- 
tual purchase or sale, and such intent was 
known to defendants, plaintiff was entitled toe 
recover paymtnts made, under Rev. Laws, c. 99. 
sec. 4.—Welch v. Corey, Mass., 87 N. E. 477. 

62. Gas—Construction of Mains.—It was the 
duty of a gas company to see that its mains 
were laid in a suitable manner, and at such a 
depth as to protect them from frost, and to keep 
them in proper repair.—Thompson y. Cambridge 
Gaslight Co., Mass., 87 N. E. 486. 

63. Guardian and Ward—Accounting.—Cther 
infant heirs interested held necessary and prop- 
er parties to a suit by certain of the infant 
heirs against the guardian and his bondsmen 
for a restatement of his several accgunts.—Tal- 
bott v. Curtis, W. Va., 63 S. E. 877. 

64.—Husband and Wife—Mortgage of Wife’s 
Property.—Where a married woman is author- 
ized by a court, after examination, to mortgage 
her property, the holder of the mortgage note, 
acquiring it in good faith, before maturity, held 
entitled to full protection.—Josephson v. Powers, 
La., 48 So. 564. 


65. Indemnity—Pleading.—The plea of non 
damnificatus cannot be pleaded when the condi- 
tion is to discharge and acquit plaintiff from a 
bond or other particular thing, and defendant 
must set forth affirmatively the special manner 
of performance.—Perry v. Ward, Vt., 71 Atl. 721. 


66. Injunction—Multiplicity of Suits—Equity 
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has jurisdiction where plaintiff desires to re- 
strain continuing injuries which would result in 
the bringing of several actions at law therefor 
by transfer.—Vandalia Coal Co. v. Lawson, Ind., 
87 N. E. 47. 

67. Intexicating Liquors—lIllegal Sale.—It is 
only necessary to make out a prima facie case 
of violation of the prohibition statute of 1907 
(Acts 1907, p. $1), to show that the liquor sold 
was within one of the classes described in the 
statute.—Stoner v. State, Ga., 63 S. E. 602. 

68. Judgment—Clerical Errors.—Clerical mis- 
takes, by which a judgment as recorded fails 
to agree with the judgment in fact Yrendered, 
may be corrected at a subsequent term, on 
proper notice.—Brown v. Clark, Conn., 71 Atl. 
727. 

69. Persons Concluded.—A judgment 
against a garnishee can be attacked by the 
principal debtor, though conclusive against the 
garnishee on the ground that the original judg- 
ment against the principal debtor had been dis- 
charged.—Warthen v. Melton, Ga., 63 S. E. 832. 

70. Libel and Slander—Newspaper Publica- 
tions.—Hditor in chief of daily paper held liable 
for libelous headlines to article written by him, 
though he had no notice thereof until after the 
first publication.—People v. Fuller, Ill., 87 N. 
E. 336. 

71. Truth of Statement.—In an action for 
libel, where a defendant pleaded that he did not 
cause the article to be published, and that it 

_ Was true, and proved that he did not cause the 
publication, a judgment against him because of 
his pleading that the article was substantially 
correct held erroneous.—Claverie v. Fabacher, 
La., 48 So. 578. 

72. Limitation of Actions—Fraud.-—Where 
beneficiary learns of fraud of trustee, and ac- 
cepts his promise to make the amount good, 
limitations begin to run from such discovery.— 
Johnston v. Johnston, Minn., 119 N. W. 652. 

73. Literary Property—Dedication to Public.— 
The production by public representation of a 
manuscript play in England held not to extin- 
guish the common-law rights of the author or 
his assignees in the United States.—Frohman v. 
Ferris, Ill., 87 N. E. 327. 

74. Malicious Prosecution—Abuse of Civil 
Process.—An ulterior purpose and the use of 
process not proper in the regular prosecution 
of a proceeding must exist to establish action- 
able malicious abuse of process.—Keithley v. 
Stevens, Ill., 87 N. E. 375. 

7>. Master and Servant—Assumed Risk.—A 
mill employee assumes the risk of injury from 
the fall of a pile of sacks of meal, which are 
piled in the customary and only practicable way. 

Arkansas Cotton Oil Co. v. Carr, Ark, 115 S. 

W. 925. 
76.-—-Assumption of Risk.—An apprentice, 19 

years old, who has worked for 2 years and 7 

months in a repajr shop, assumes the risks inci- 
dental to the putting of a light belt on the main 
and counter shaft while the former is in motion. 

—Ball v. Vicksburg, S. & P. Ry. Co., La., 48 So. 
565. 
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Due Care of Master.—In an action by a 
locomotive engineer against a railroad company 
for injuries from a collision with an escaped 
engine, whether the company had exercised due 
care to prevent the escape of the engine held 
to be a question for the jury.—Maryland, D. & 
V. Ry. Co. v. Brown, Md., 71 Atl. 1005. 
78.——Duty of Maste:.—A railroad company 








owes its employees only the duty of exercising 
ordinary, reasonable care and caution to prevent 
accidents.—Henson vy. Lehigh Valley R. Co., N. 
Y., 87 N. E. 85. 

79. Employment of Youth in Violation of 
Statute.—A steel company, which required an 
employee under 16 years old to work more than 
a certain number of hours in violation of Acts 
1899, p. 231, c. 142 (Burns’s Ann. St. 1908, sec. 
8021), held negligent per se.—Inland Steel Co. 
v. Yedinak, Ind., 87 N. E. 229. 

80.——Injury to Servant.—In an action for in- 
juries to a section hand while on a hand ear, 
whether the foreman of the gang was negligent, 
and, if so, whether such negligence was the 
proximate cause of the injury sustained, held 
for the jury.—Petty v. Atlantic & B. Air Line 
Ry. Co., Ga., 63 S. E. 817. 

81 Mines.—Under Hurd’s Rev. St. 1908, c. 
93, sec. 28, par. “b,” and section 16, par. “e,” 
and section 2, par. “bb,” a mine operator must 
keep the places where miners enter or leave 
the cage sufficiently lighted.— Robertson v. Donk 
Bros. Coal & Coke Co., Ill., 87 N. E. 373. 

82. Negligence.—A railroad engineer, if in- 
jured in a collision caused directly by the com- 
pany’s negligence, and while he was exercising 
due care, held entitled to recover.—Maryland, 
D. & V. Ry. Co. v. Brown, Md., 71 Atl. 1005. 

83. Negligence.—The running of a train at 
a speed in excess of a municipal ordinance lim- 
iting the maximum speed is negligence of which 
an employee injured thereby may take advan- 
tage.—Pittsburg, C., C. & St. L. Ry. Co. v. Rog- 
ers, Ind., 87 N. E. 28. 

84. Mines and Minerals—Putting Down Wells. 
—A requirement in an oil lease that six wells 
are to be put down on the property is not com- 
plied with by putting down five wells on the 
property and subsequently deepening one of the 
five.—Powers v. Bridgeport Oil Co., Ill., 87 N. E. 
381. 

85. Mortgages—Extension to New Debt.—An 
oral agreement by mortgagor that the mortgage 
shall be continued as security for a new loan 
cannot be set up against a subsequent mort- 
gagee or attaching creditor.—Hayhurst vy. Mo- 
rin. Me., 71 Atl. 707. : 

86. Sale of Lands.—Where lands subject to 
an incumbrance are sold to different persons in 
different parcels at different times, the dates 
when the respective legal titles vest in the pur- 
chasers prima facie determine the order of lia- 
bility for the incumbrance.—Watson vy. Van- 
sickle, Tex., 114 S. W. 1160. 

87. Municipal Corporation—Notice of Claim 
for Injuries.—Where the notice of claim against 
a city for persona] injuries from a defective 
walk named plaintiff's attending physician, the 
notice is not defective for failing to mention an- 
other physician who was called by plaintiff 
after the accident, but who did not treat plain- 
tiff for the injury.—Graham vy. City of Rockford, 
Ill., 87 N. E. 361. 

88.——Obstructing Streets.—In the absence of 
a certain averment in a declaration for dam- 
ages for the obstruction of a street, the pre- 
sumption held to be that the city or its agent 
was engaged in a lawful undertaking and act- 
ing with reasonable dispatch, and the declara- 
tion not to state a cause of action.—Lefkovitz 
v. City of Chicago, Ill, 87 N. E. 58. 

89. Public Improvements.—The word 
“pave,” in a resolution of intention to pave cer- 
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tain streets, held to include the construction of 
gutters, catch-basins, and sewer connections, so 
that an ordinance enacted pursuant to the reso- 
lution could include such work.—Muff v. Cam- 
eron, Mo., 114 S. W. 1125. - 


90.——-Special Assessments.—Where the term 
at which a judgment of confirmation of a spe- 
cial assessment has expired, the court loses 
jurisdiction; but, where the parties voluntarily 
appear at the subsequent term, the court may be 
invested with jurisdiction, except as provided in 
Local Improvement Act, sec. 56 (Hurd’s Rev. St. 
1908, c. 24, sec. 562.)—People v. Noonan, IIl., 87 
N. E. 367. ° 

91.——Annexation of Territory.—The question 
of the validity of proceedings by a city to an- 
nex territory held not subject to inquiry in a 
collateral proceeding to compel the city to re- 
store money paid for the expenses of the annex- 
ation election.—Ogle v. City of Belleville, Ill., 87 
N. E. 353. 

92. Discontinuance of Parks.—The Legisla- 
ture has power to authorize the discontinuance 
of parks and the sale of park lands, the fee of 
which is in a city when no private property is 
taken.—East Chicago Co. v. City of East Chi- 
cago, Ind., 87 N. E. 17. 

93. Laying Out Streets.—Code 1906, sec. 
4400, providing for laying out, altering, or 
changing a public road, applies to counties only, 
and cannot be availed of by municipalities for 
laying out or changing streets.—Illinois Cent. 
R. Co. v. State, Miss., 48 So. 561. 

94. Negligence—Contributory Negligence. — 
Any contributory negligence bars recovery with- 
out regard to the negligence of the other party 
—Schlemmer v. Buffalo, R. & P. Ry. Co., Pa., 71 
Atl. 1053. 

95. Definition.—“Negligence” is the failure 
to use that care which an ordinarily careful and 
prudent person would exercise under the same 











or similar circumstances.—Felver v. Central 
Electric Ry. Co., Mo., 115 S. W. 980. 
96. Liability of Independent Contract.— 





Centractor employed by landlord to make re- 
pairs may be liable to a tenant for injuries 
from the negligent manner in which the work 
was done.—Bell & Son v. Kidd & Roberts, Ga., 
63 S. E. 607. 

97. Res Ipsa Loquitur.—One of the essen- 
tial elements of the rule of res ipsa loquitur 
is that the accident shall be one which does not 
ordinarily occur where the party charged with 
responsibility has exercised the care required 
by law to avoid such a mishap.—Henson v. Le- 
high Valley R. Co., N. Y., 87 N. E. 85. 

98. Nuisance—Injunction. — An injunction 
against a mere nuisance is not an absolute right, 
but rests on the sound discretion of the court, 
but, where the wrong is clear and the injury 
present or manifestly impending, it will rarely 
be refused.—State v. Columbia Water Power Co., 
8. C., 63 S. E. 884. 

99. Paupers—Settlement.—Rev. St. c. 27, sec. 
1, par. 8, declaring that illegitimate children 
whose parents subsequently intermarry shall 
have the settlement of their father, applies to 
the pauper settlement of children of parents liv- 
ing in adultery at the time of the birth of the 
children.—Inhabitants of Wellington v. Inhabit- 
ants of Corinna, Me., 71 Atl. 889. 

100. Physicians and. Surgeons—Practice of 
Dentistry.—A provision of Rev. Laws 1905, sec. 
2315, as amended by Laws 1907, p. 128, c. 117, 








sec. 2, that all persons shall be said to be prac- 
ticing dentistry who shall use the word or let- 
ters “Dentists” or “D. D. S.,” was a valid exer- 
cise of the police power.—State v. Crombie. 
Minn., 119 N. W. 660. 

101. Pleading—Demurrers.—The purpose of 
the statute prescribing the grounds of demurrer 
was to direct the trial court’s attention to the 
precise ground of objection relied on, and in 
stating the grounds of demurrer it is hetter to 
follow the statute.—Hanson v. Neal, Mo., 114 8S. 
W. 1073. 

102. Principal and Agent—Parol Contract.— 
A parol contract between plaintiff and defend- 
ant’s general agent within the apparent scope 
of his authority held valid, though the agent 
violated instructions, not known to plaintiff, not 
to make the contract by parol.—Gooding v. 
Moore, N. C., 63 S. EX 895. 

103. Principal and Surety—Payment by Sure- 
ty.—Though the indebtedness for which one is 
surety draws the highest legal contractual rate 
of interest, the surety, in the absence of a 
statute, may recover only the legal rate on the 
sum he pays from the time of payment.— 
Burns v. Cook, Mo., 114 S. W. 1065. . 

104. Railroads—Duty to Construct Viaduct.— 
A street not having been legally laid out over 
a railroad’s right of way, the city could not 
compel the railroad company to construct a 
viaduct to carry the street over the right of 
way.—lIllinois Cent. R. Co. y. State, Miss., 48 Sa 
561. 

105. Receivers—Dissolution of Partnership.— 
On a motion for an order amending nunc pre 
tune an interlocutory decree dissolving a part- 
nership and appointing a receiver, so as to au- 
thorize the payment of firm debts, the court 
would not pass on the validity of claims already 
paid.—Kliger v. Rosenfeld, 114 N. Y. Supp. 1006, 

106. Sales—Continuing Offer.—An offer to 
furnish castings at a certain price for a speci- 
fied time, on orders which might be made, held 
without consideration and revocable.—Hopkins 
v. Racine Malleable & Wrought Iron Co., Wis., 
119 N. W. 301. 

107. Implied Warranty of Title—Delivery 
by the buyer to one claiming title, without sur- 
render of offer of return to the seller and with- 
out giving him an opportunity to retake the 
goods, does not bar recovery for breach of 
warranty.—Hartley v. Rotman, Mass., 86 N. B. 
903. 

108. Shipping—Bookings.—Cotton does not 
possess such inherent qualities as to permit a 
preference to be given it over all other articles 
which a steamship customarily carries.—Ocean 
S. S. Co. of Savannah v. Savannah Locomotive 
Works & Supply Co., Ga., 63 S. E. 577. 

109.—Specific Performance—Conditions Prece- 
dent.—Though one who traded a farm for a 
stock of’ goods obtained possession when the 
contract was executed, he would have no right 
to specific performance either by replevin or in 
equity without performance on his own part.— 
Robinson v. Yetter, Ill., 87 N. E. 363. 

110. Renewal Life Insurance Policies.—Re- 
newal life insurance policies construed to allow 
a change to participating policies at the pre- 
mium rate at the age of the insured at the date 
of the first policies—State Nat. Bank of Spring- 


— v. United States Life Ins. Co., Ill., 87 N. RB. 








111. Street Railrouds—Defective Streets.—A 
street. railroad company, which agreed with 
the city to guard a trench in a street made by 
the city at a crossing, is liable for injuries to a 
traveler resulting from the failure of duty by 
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its servants.—Phinney v. Boston Elevated Ry. 
Co., Mass., 87 N. E. 490. 

112. Rights in and Use of Highway —A 
steam railroad takes a grant of a right to occupy 
a city street subject to the power of the city to 
authorize the construction of a street car line 
over the same, and to the right of the street car 
cempany to cross the railroad tracks by proper 
and with due regard for the railroad’s 





means, 
rights.—Evansville & 6. I. Traction Co. v. 
Evansville Belt Ry. Co., Ind., 87 N. E. 21. 


413.—Rules of Carrier.—A rule, promulgated 
by a carrier, that persons riding on the plat- 
forms of their street cars do so at their own 
risk, is reasonable and valid.—Tompkins_v. 
Boston Elevated Ry. Co., Mass., 87 N. E. 488. 

114. Subrogation—Equitable Claim.—A _ pur- 
chaser of land from a widow who had no title 
held entitled to subrogation to the rights of a 
‘mortgagee to the amount paid by the purchaser 
to satisfy the mortgage.—Paton v. Robinson, 
Conn., 71 Atl. 730. 

115. Sunday—Sales on Sunday.—A farm la- 
borer selling soda water and lemonade on only 
one Sabbath’ is not guilty of violating the Sab- 
bath day, within Pen. Code 1895, sec. 422.— 
Ellis v. State, Ga., 63 S. E. 588. 

116. Taxation—Defenses.—A property owner 
seeking to enjoin the collection of a tax must 
pay the amount legally due before he can have 
affirmative relief against that which is illegal.— 
People v. Centralia Gas & Electric Co., Ill., 87 
N. BE. 370. 





entire lot acne to a railroad company by a 
local assessor held erroneous, where a railroad 
track extends across one corner of a lot.—Illi- 
nois Cent. R. Co. v. Cavins, Ill., 87 N. E. 371. 

118. Tax Deeds.—A tax collector of the city 
of Baltimore had no power to execute a tax deed 
to the Mayor and City Council for property sold 
to the city by his predecessor.—McMahon ev. 
Cream, Md., 71 Atl. 995. 

119.—Transfer Tax.—Under the transfer tax 
law, where, in the objections filed to the ap- 
praisec’s report, no claim was made to the con- 
trary, it ‘must be assumed on appeal that a 
transfer of property was made within this state. 
—In re Keeney’s Estate, N. Y., 87 N. E 

120. Telegraphs and Telephones—Franchise.— 
The consent of a city granted by ordinance to 
a person and his successors and assigns to con- 
struct a telephone system within its limits is 
not a franchice, although such consent is nec- 
essary under the Constitution and statutes of 
the State.—Dakota Central Telephone Co. v. 
City of Huron, U. S. C. C., 165 Fed. 226. 

121. Use of Streets.—Where a municipality, 
in the exercise of its police power, reasonably 
regulates the construction of a telephone line, 
the telephone company must comply with the 
regulations and exercise its right of entry under 
the powers conferred by the state, subject to 
them.— Village of Jonesville v. Southern Michi- 
gan Telephone Co., Mich., 118 N. W. 736. 

122. Trespass to Try Title—Burden of Proving 
Title-—Plaintiffs in trespass to try title were 
not relieved of the necessity of affirmatively 
proving title because defendant unsuccessfully 
relied on limitations.—Uvalde County v. Oppen- 
heimer, Tex., 115 S. W. 904. 

123. Trusts—-Power of Revocation.—An ex- 
press reservation of a power of revocation of a 
trust created in bank deposits held not in itself 
Boston Five 








to render it invalid—McEvoy v. 
Cents Sav. Bank, Mass., 87 N. E. 465. 

124.——-Sale of Wards Land.—A testamentary 
trustee may in a proper case obtain an order of 
the court to make an encroachment on the cor- 
pus of the estate in behalf of his ward, and 
what may be done in advance may be subse- 
quently ratified.—Pfefferle v. Herr, N. J., 71 Atl. 
689. 


125. Vendor and Purchaser—Construction and 
Operation of Contract.—Under an agreement for 
the payment of a gross sum on an estimate of 
a given number of acres, there is a presumption 
that it is a sale by the acre, and not a sale in 
gross.—Epes v. Saunders, Va., 63 S. E. 428. 

126. Rights of Bona Fide Purchaser.—A 
purchaser of land knowing of a written agree- 
ment of his vendor selling timber on the land, 








but not of a second agreement as to such tim- 
ber, cannot be enjoined from converting to his 
own use timber on land which the lumber com- 
pany had acquired after the date of the first 
agreement.—Ohio Pail Co. v. A. W. Cook & Co., 
Pa., 71 Atl. 1051. 

127. Title of Vendor.—In the absence of a 
stipulation to the contrary, a marketable title 
is always presumed to be bargained for, where 
real property is sought to be purchased.— 
Mutchnick v. Davis, 114 N. Y. Supp. 997. 

128. Waters and Water Courses—Construc- 
tion of Railroad.—An owner of land held not 
entitled to equitable relief against a railroad 
company without first making a return or ten- 
der of the consideration received on a settle- 
ment of his claim for damages-.against the com- 
pany.—McCabe v. York Cent. & H. R. Co., 
114 N. Y. Supp. 303. 

129. Fire Protection.—An ordinance grant- 
ing the right to supply a city with water held 
to compel the furnishing of a sufficient pressure 
to protect the property of private citizens from 
fire—Houck v. Cape Girardeau Waterworks & 














Electric Light Co., Mo., 114 S. W. 1099. 
130. Water Rents.—A city cannot discon- 
nect the water supply of a consumer, who 


tenders the monthly rental after the specified 
day for payment, but before the city has ac- 
tually cut off the water.—Royal vy. City of Cor- 
dele, Ga., 63 S. E. 826. 

131. Wills—Interest on Legacies.—On a gen- 
eral legacy, the amount of which is fixed by the 
will and not subject to diminution, interest 
should be allowed on the expiration of one 
year after the letters testamentary are issued.— 
In re Gans’s Will, 114 N. Y. Supp. 975. 

132. Probate.—A case as made by the ca- 
veat of the probate of a will, citation having 
been duly issued and published, held appealable 
by consent before decision in the court of ordi- 
nary, as well as after a decision.—Peale vy. Ware, 
Ga., 63 S. E. 581. 

133. Testamentary Capacity.—Letters found 
among testator’s papers after his death held in- 
admissible on an issue of testator’s capacity 
without proof that he had acted on or approved 
their contents.—Crumbaugh v. Owen, IIl., 87 N. 
E 312 

134. Validity of Unnatural Will.—That a 
testator makes an unnatural will, or allows a 
will to stand which, by reason of changed cir- 
cumstances, would be unnatural if made at the 
particular time, is not a reason to overthrow 
it—In re Frothingham’s Will, N. J., 71 Atl. 695. 

135. Witnesses—Affirmation.—That witness 
who took an affirmation as required by statute 
stated that he had no special objection to that 
form shows no reservation, entitling the adverse 
party to examine him ~, : ag he meant. 

















McMahon v. Bowley, IIl., N. E 
136. Impeaching dove s Own Witness.— 
While a party may not impeach the general 


reputation of his own witness, or prove contra- 
dictory statements, he may prove that the ma- 
terial facts are the reverse of those to which 
the witness testified—Koester v. Rochester 
Candy Works, N. Y., 87 N. E. 77. 

137. Competency.—The wife is not a com- 
petent witness against her husband on his trial 
under indictment charging him with failing to 
support his children, in violation of Rev. St. 
1908, sec. 3140-2.—State v. Orth, Ohio, 86 N. E. 
76. : 








138. Impeachment.—In impeaching the 
character of a witness, the inquiry must be di- 
rected to his general reputation, and evidence of 
specific acts going to establish his bad reputa- 
tion is inadmissible.—State v. Sassaman, Mo., 
114 S. W. 590 

139. Privileged *Communications.—A _ con- 
versation between plaintiff and defendant and 
an attorney then representing plaintiff, but who 
was also plaintiff’s attorney in certain unfin- 
ished litigation, held not aes —Gerety v. 
O’Sheehan, Cal., 99 Pac. 545 

140. Refreshing Memory.—An official sten- 
ographer held entitled to use his notes of the 
testimony to refresh his recollection as to the 
statements made by a witness on a former trial. 
— Cent. R. Co. v. Johnson, Ky., 115 S. W. 














